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THOsE who look with concern at the 
portent of free silver coinage with legal 
tender attribute, believing or fearing 
that gold will go to a premium and sil- 
ver be depreciated, propose the making 
of contracts payable in gold coin only, 
as a means of security. Are contracts 
so made specifically enforceable? When 
the treasury notes were a depreciated 
currency, contracts of this character were 
frequent. ‘‘Gold or silver coin,” or 
** specie,” meaning the same thing, were 
often named in money obligations as 
the medium of payment, Silver, then, 
equally with gold, found favor. Treas- 
ury notes were the specter of unrest. 
The attempt to pay a contract calling for 
one thousand dollars in gold or silver by 
the tender of that amount in depreciated 
treasury notes, invariably caused legal 
controversy, and the decisions were 
numerous and conflicting. Some courts 
would not permit the recovery of the 
pound of flesh nominated in the bond. It 
involved the shedding ot Christian blood 


—in other words, was against the policy 
of the law. Others saw nothing unlaw- 
ful in enforcing the express intent of the 
parties. The supreme court of the United 
States finally decided the controversy in 
favor of the sanctity of the specific gold 
or silver clauses. The court recognized 
that there were different kinds of legal 
tender money in existence, and declared 
it lawful and right for parties to contract 
for a particular kind, if they saw fit. 
Having so contracted, the court would 
give effect to their intention. For a 
hurried abstract of their decision. with 
an epitome of some of the earlier cases, 
see answer to the communication of an 
Illinois banker, elsewhere in the Jour- 
NAL. Contracts made payable specific- 
ally in gold, to avoid the receipt of 
treasury notes, being enforceable, they 
would likewise be enforceable where so 
made to avoid the tender of legal silver. 
Query, as to the effect of a national or 
state law declaring all contracts payable 
in gold, sufficiently satisfied by a tender 
of silver? If aman contracts for hens’ 
eggs, will the contract be satisfied by a 
tender of ducks’ eggs, even by an en- 
abling statute? Query, further, as to 
the effect of a law forbidding contracts 
payable expressly in guld? 


A WESTERN BANKER contributes to our 
columns a plan for bank-note circulation 
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which is worthy of perusal, It is as 
follows: 

Withdraw the present national bank 
note circulation, and allow only national 
banks of $1,000,000 or more paid-up 
capital to issue bank-notes not exceed- 
ing the amount of their capital. Each 
bank to reserve at least one-fifth of its 
net profits every year to be voted into 
surplus fund until same shall amount to 
5° per cent. of capital, Each bank’s 
average yearly circulation outstanding 
to be taxed one per cent., which tax 
shall constitute a fund in the hands of 
the comptroller of the currency to re- 
deem the bills of defunct banks in the 
system. The notes issued to be a first 
lien against all the assets of the issuing 
bank, further secured by assessment on 
stockholders as now provided by law. 
The bills of each bank to be receivable 
at par by all national banks. 

The writer supports the plan by ar- 
gument showing its elasticity and safe- 
ty, and believes the more it is studied, 
the more its practical benefits will be 
seen. Discussion of this plan is in- 
vited, to the end that any objections to 
it may be brought out, and the future 
disclose whether or not it will stand the 
test of adverse criticism. 


Two decisions will be noted in this 
number where directors in Missouri 
banks were held personally liable for 
losses resulting from loans which they 
knowingly permitted beyond the legal 
limit, although the statute, itself, pro- 
vided no penalty for its violation. The 
court holds that the transgression. of the 
statute was a breach of duty, and their 
liability rested upon the common law rule 
which ‘‘renders every agent liable who 
violates his authority to the damage of 
his principal.” 
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For personal liability of directors 
under the national bank act for know- 
ingly making or permitting excessive 
loans, see article in the JourNAL of Jan- 
uary 15, 1891, at page 38. 


We publish elsewhere an account, 
written by an Indiana banker, of a re- 
cent important decision by the superior 
court in Indianapolis, involving the obli- 
gation of a bank, who has certified a 
check made payable to a swindling im- 
personator, to pay the check to a pur- 
chaser of the instrument from the 
swindler., The writer further considers 
the question whether a bank may right- 
fully certify a check in the hands of a 
stranger, unknown to it, criticises the 
language of the court which infers such 
an act to be negligence, and submits 
certain observations upon the utility and 
legal effect of certification. The case 
was this: 

Millburn, a swindler, acting under 
the name of Smith, sells stolen steers to 
a dealer who pays for them by check on 
bank, payable to the order of ‘‘ Smith.” 
Smith obtains certification of the check, 
and subsequently sells it to a bank in 
the interior. Before presentment by 
the purchasing bank, checkdrawer dis- 
covers fraud and stops payment. Bank 
refuses to pay certified check to pur- 
chaser, and is sued. In the trial court, 
bank is held not obliged to pay. The 
superior court reverses the judgment, 
and requires the certifying bank to pay 
the check to the purchasing bank, whose 
status is adjudged that of a dona fide 
holder for value. The decision so made 
is correct on principle. 

The subject of ‘‘ payment of checks 
to impersonators ” will be found fully 
treated in an article in the May 1, 1891, 
BANKING Law JouRNAL, at page 278. 
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Two classes of cases are there stated 


wherein the question of responsibility - 


for loss between drawee bank, and check 
drawer, (not involving certification, but 
payment) has arisen and been decided: 


1. Where the bank has paid a check to a party of the 
same name as the payee, but not the person intended 
by the check-drawer. 

2. Where the bank has paid a check to the party in- 
tended by check-drawer but who is in fact a fraud and 
impersonator, and not entitled to the payment. 


In class one the courts have held (with 
dissent of minority judges) that the 
bank cannot charge the payment, it not 
being in accordance with the order of 
the depositor or authorized. This rule 
we have criticised advocating a rule of 
non-liability in such cases on the ground 
that the bank, having paid to the party 
named as payee, has fulfilled the order; 
that without the gift of clairvoyance, it 
would be impossible for it to go further 
and ascertain the real intention in the 
check-drawer’s mind; that by paying 
to the party named, although not the 
party intended, it has done its best with 
the light it has, whereas the depositor 
has not done his best, for having it in his 
power he has omitted to more explicity 
designate the precise person intended. 
Consequently, the payment has been 
according to his order, and should be 
chargeable, But as the cases now stand, 
unless hereafter overruled, the bank can- 
not charge such a payment. 

In class two, however, the decisions 
are different. Here the bank has paid 
the check to the precise person intended 
by the check-drawer, but who, in fact, 
is not the payee supposed. In this class 
of cases, the payment is chargeable, and 
the depositor loses. The distinction 
between the two classes is this: In class 
1, while payment is made to a party of 
the same name, the recipient és not the 
party intended by the check-drawer. In 
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class 2, while the money equally goes 
astay, the person to whom it has been 
paid, is the party intended, and here the 
courts will not allow the customer to 
saddle upon the banker, the result of his 
own mistake. 

In the Indianapolis case, had the 
drawee bank paid the check to the im- 
personator Smith, instead of certifying 
it, it could have charged the payment, 
as it would have been made to the pre- 
cise person intended by the check-drawer. 
Instead of paying the check to him, 
however, it certified it, and the imper- 
sonator then sold it to an interior bank. 
Clearly, under the principle of the cases 
referred to, the interior bank innocently 
purchasing the check from the precise 
person intended by the check-drawer, 
was as much entitled to collect it from 
the certifying bank, as the drawee bank, 
paying such a check, would be entitled 
to charge the payment to its depositor. 
The check-drawer could not prevent 
this, by countermanding payment, after 
certification, and the certifying bank 
was rightly held by the Indianapolis 
court obliged to pay the check upon its 
certification, it in turn having the right 
to charge the payment. 

In the course of its opinion, however, 
the court states an additional reason 
why the interior bank could collect the 
check, namely, that under the rule plac- 
ing the loss upon the party first in fault, 
there were two parties at fault before 
the purchasing bank—(1) the drawer in 
delivering such a check, and (2) ‘‘ the 
bank certifying a check fora party whom 
it did not know, and who could not 
identify himself.” 

This language is extra-judicial; it 
does not constitute any ground for the 
decision; but as a judicial expression 
that a bank who certifies a check for a 
stranger is negligent, it is rightly critic- 





ised by the writer. To the contrary, the 
remarks of the New York court of ap- 
pealsin Marine National Bankv. National 
City Bank,* may be fittingly quoted: 

“If the certifying bank is bound to 
warrant, not only the genuineness of 
the drawers’ signature and the suffi- 
ciency of their credit, but also the gen- 
uineness of the check in all its parts, 
including the specification of the amount 
to be paid, and the names and /dentity 
of the payees, then, obviously, there must 
occur an immediate and complete change 
in the modes of doing business, which 
would defeat and practically put an end 
to the use of certified checks. For no 
bank, under such a rule, could safely 
certify a check without, in the first in- 
stance, investigating its origin and his- 
tory by inquiry of its makers and payees. 
The burden of such inquiries could not 
be borne withont interfering with, or 
interrupting, the other necessary busi- 
ness of the bank, and the practice of 
certifying checks would have to be 
abandoned, or a staff of inquirers insti- 
tuted in every bank, specially charged 
with these duties. * * * It is be- 
lieved that banks do not always demand 
identification or proof of title in the per- 
son presenting a check for certification ; 
and if they merely certify to the genu- 
ineness of the signature of the drawer 
and the sufficiency of the fund, the 
other matters can safely be left until 
payment is demanded. 


NEBRASKA bankers will note a decis- 
ion under the holiday statute of that 
State to the effect that when the third 
day of grace of an instrument falls on 
Sunday, presentment or demand on the 
following Monday will be sufficient. 


*59 N. Y., 67 
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The lower court decided the other way, 
and released an indorser. Under the 
statute, legal holidays and Sundays are 
placed on an equality respecting the 
time of presentment and demand. 


THE supreme court of Massachusetts 
has put itself on record respecting the 
Status of a check on a bank, having 
every feature of an ordinary check, ex- 
cept that a future date of payment is 
inserted. See decision fost. 

Instruments of this character have 
long been subjects of contention in the 
courts, as to whether they should be 
classed as bills of exchange, or checks. 
Bills of exchange, ordinarily, carry 
grace. Checks do not. But, one 
recognised element of a check is that it 
is payable on demand. This has led 
many, probably a majority of, courts to 
hold the instrument a bill of exchange. 
Other courts have held it, nevertheless, 
acheck. The practical importance of 
this question in all states where the 
legislatures have not enacted that a// 
paper drawn on banks shall be payable 
without grace, is that upon its deter- 
mination rests the time when present- 
ment shall be made, and other steps 
taken upon dishonor. In one case (bill 
of exchange) it must be made three days 
later than in the other, (check) and 
mistake upon the subject will result in 
trouble. In the BANKING Law JouRNAL 
of December 1, 1889, will be found a 
decision of the question by the supreme 
court of Minnesota and an article col- 
lecting the cases. A Minneapolis bank 
presented and protested a future-paya- 
ble check on the date of payment. It 
was sued for damages for ‘falsely, 
wrongfully and maliciously” causing 
the instrument to be protested and no 
tices sent out prematurely. The court 
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decided that the essential characteristic 
of a check was that it was payable on 
demand; that the instrument was a bill 
of exchange, and three days grace should 
have been allowed in time of payment. 
The Massachusetts court holds, on +he 
contrary, that the instrument is a 
check, payable without grace, having 
practically the same status as a post- 
dated check. This is certainly common 
sense. In several states where courts 
have decided the contrary, legislatures 
have subsequently abrogated the decis- 
ion by a statute making paper drawn on 
banks payable without grace. Thata 
check whether in ordinary form, post- 
dated, or with future date of payment 
inserted, is designed by the parties to 
be payable on or after the day named, 
on demand, without the seventeenth 
century addition of three days grace, 
certainly accords with the popular no- 
tion. The courts that decide the con- 
trary think they are so compelled, be- 
cause the instrument, they say, has all 
the characteristics of a grace-bearing 
bill of exchange, and lacks one essential 
characteristic of a non-grace-bearing 
check, the feature of being payable on 
demand. But as in the vegetable king- 
dom there are numerous varieties of 
plants, similar in general feature, but 
differing in some slight particular, which 
is noticed by the botanist, and each 
plant classed as a distinct variety, so it 
is with the various species of commer- 
cial instruments born of business exi- 
gency. Because the instrument does 
not correspond in all parts with one 
class, ordinary bank check, it is held to 
belong to another class, bill of exchange, 
when in truth it is more foreign, in in- 
tention of parties and general design, 
to the one than the other. The fact 
that it-is drawn by a depositor on his 
banker, on the paper form distinctively 
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known as check, probably taken from a 
check-book, with consecutive number, 
as well as other distinctive facts which 
might be named, show that it does not 
assimilate in purport or design to the 
ordinary bill- of exchange. In truth, it 
is a variety of bank check, differing only 
in respect of the time of payment which 
is in the future, and deviates no further 
from the ordinary check than does one 
that is post-dated, which, concededly, 
carries no grace. The ordinary check 
is payable on demand, it is true; and 
the demand feature is an essential char- 
acteristic. But a post-dated check may 
have an existence for days or weeks be- 
fore the future day it bears date arrives. 
Here, then, is a variety of check which 
is not in fact payable on demand of the 
holder, but only after a certain time 
fixed by its date. And yet it is none 
the less regarded in that distinctive 
class of instruments known as checks. 
Equally, should a future-payable check 
be ranked in the same class, deviating 
only in the point of time of payment, but 
partaking of the no-grace feature of its 
class in general. To take it entirely 
out of the family of checks, and place it 
with a different and distinct species, bill 
of exchange, is certainly an erroneous 
classification, the majority of the courts. 
to the contrary, notwithstanding. Be- 
cause checks in general are payable on 
demand, there is no reason why there 
cannot be certain special varieties, 
equally known as checks, which differ in 
this single feature. The Massachusetts. 
court has decided the question in ac- 
cordance with the sentiment of the busi- 
ness public. 


An International Monetary Confer- 
ence is the title of an interesting article 
jn the March issue of the North American 
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Review, by the Hon. William M. Springer, 
Chairman of the Ways and Means Com- 
mittee of the House of Representatives. 

‘* Next to restrictive legislation,” he 
says in opening up the subject, ‘‘ the 
greatest hindrance at this time to inter- 
national exchanges, is the want of uni- 
formity in monetary systems and in 
weights and measures.” This diversity, 
in view of the readiness to devise and 
adopt improvements, and the general 
intelligence of the age, is somewhat re- 
markable. But the condition remains, 
and the time is coming when the inter- 
ests of business and of international ex- 
changes will demand a remedy. 

At the World’s Columbian Expo. 
sition to be held in Chicago next 
year, there will be on exhibition the 
products of commercial importance 
of all the civilized countries of the 
world. The confusion which will in- 
evitably result in attempts to ascertain 
the maket value of these goods in their 


respective countries, estimated as they 
will be in a multiplicity of money sys- 
tems, will forcibly illustrate the con- 
ditions existing in foreign commerce. 
Chicago, moreover, will be thronged 
with people, and her doings will engage 
the attention of the world. What time 


or place, asks the writer, would be more 
appropriate for holding an international 
monetary conference? 

The President of the United States 
should take steps toward the assembling 
of a Congress, a great, open deliberative 
body, composed of able citizens from 
every commercial country on the earth. 
Every facility should be given to the 
press, so that reports of discussions and 
proceedings be as widely distributed 
throughout the country as possible. 

If this congress, like the smaller ones 
held in Paris, in 1878 and 1881, and the 
Pan-American Congress of 1890, should 
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not bring about the desired results, it . 
would, at least, be a discussion con- 
ducted from every standpoint, with every 
shade of opinion, both in this country 
and abroad, brought out and familiarize 
the country with the coinage question in 
a degree that would enable the people, 
when the time comes, to deal with the 
issue from the broadest standpoint, and 
in a manner best conducive to the gen- 
eral welfare. Such a conference would 
not prevent coinage legislation in this 
country in the meantime, but as a fact, 
with the almost sure prospect of a presi- 
dential veto, even ifa bill should sur- 
vive the Senate, decisive action in the 
matter during the present administration 
is hardly a possibility. 

To the objection to a conference on 
the ground that the great governments 
of Europe would approve any agreement 
which would give silver a place in the 
coinage of the world, and, therefore, it 
would be impossible to attain success, 
the writer says: ‘‘some countries might 
decline to send representatives to sucha 
congress, or refuse to enter into any 
agreement on the subject of coinage, of 
weights, or of measures. But that fact 
would not prevent other governments 
from sending such representation, or 
of earnestly desiring to obtain uniformity 
in such matters. If the Latin nations 
of this hemisphere, and of Europe, 
should reach a conclusion satisfactory 
to them, it would not be many years be- 
fore all the other nations on the earth 
would adopt this system. In any event, 
success will never be attained unless 
great and earnest efforts are made in 
that direction. The’ time has arrived, 
the opportunity is offered, and the hold- 
ing of such an international conference 
ought to be favored by all who desire 
to promote the commercial interests of 
the world.” - 
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If the end could be accomplished, it 
would be the crowning glory of the 
nineteenth century; if not, the discus- 
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sion would at least, throw enlighten- 
ment on the subject for the mass of 
nations. 


CLEARING-HOUSE ASSOCIATIONS. 


FOURTH ARTICLE, 


Nature of Associations 


N previous articles have been described 
the origin, objects and functions of 
clearing houses, the methods of clearing, 
and the mediums and methods of balance 
payments. It seems in order briefly to 
state the nature of clearing house asso- 
ciations, before entering more into de- 
tail of the operations conducted through 
them and their legal effect. Clearing 
house associations, we presume, might 
be incorporated with special grant of 
power and legislative definition of func- 
tions, but they seldom are. We doubt 
if any of the clearing houses in the 
United States are incorporated bodies, 
Their nature is that of private associa- 
tions of banks organized for special pur- 
poses, with limited powers, and limited 
liability of members; being governed by 
adopted rules which constitute contracts 
binding on the various members. These 
binding rules may not only consist of 
by-laws or other written agreements, 


sanctioned by vote and signature of 
authorized representatives of members, 
but also of unwritten usages or modes 
of dealing tacitly acquiesced in and 
practised, which become, by force of 
custom, equally binding. Of course, in 
case of legal controversy, there may be 
greater difficulty in proving an un- 
written, than a written law, governing 
clearing house procedure; but proved, 
it has the same effect. The written rules 
extend to a variety of subjects connected 
with the primary function of the clear- 
house—economy in the collection and 
payment of reciprocal demands. Time 
of presentment and exchange; time and 
manner and medium of payment of bal- 
ances; time in which bad paper must be 
returned; specific definition of the ex- 
tent to which the banks composing the 
association will be responsible; election 
and functions of officers and committees; 
and a variety of other matters of busi 
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ness and procedure, necessary for 
specific regulation. The exposition of 
clearing house rules in detail, their 
utility, possible improvements, and their 
effect upon members, non-members and 
the general public, will be made in future 
articles. 

Clearing house associations are not 
partnerships composed of banking cor- 
porations and individuals, because there 
is no element of profit-sharing, and no 
organization to carry on a specified 
business for purpose of profit. The 
association is formed to minimize time, 
labor and risk in making exchanges, and 
it affords various advantages to member 
banks. A special function, aside from 
the principal object, is to stand together, 
and assist each other in time of money 
stringency, by means of an issue of 
loan certificates against deposits of ap- 
proved collateral, which are acceptable 
as cash by the various member banks. 
It is an interesting fact that this function 
has been judicially sanctioned by the 
courts, as not being beyond the powers 
of the association. In two recent cases 
in Philadelphia, the clearing house has 
been declared the owner and capable of 
enforcing payment of collateral, pledged 
with it by the Keystone Bank as security 
for the issue of loan certificates. 


ENFORCEABILITY OF COLLATERAL PLEDGED 
FOR THE ISSUE OF CLEARING HOUSK LOAN 
CERTIFICATES. 


This question has been passed upon 
recently in the common pleas court in 
the city of Philadelphia. Along im No- 
vember and December, 1890, the clear- 
ing house banks in Philadelphia, as in 
other large cities, in order to obtain 
relief from the money stringency then 
prevalent, issued loan certificates, bear- 
ing six per cent. interest, to banks de- 
positing approved collateral. Among 


other banks, the Keystone National re- 
ceived certificates upon the pledge of 
bills receivable and promissory notes. 
As these bills and notes matured, other 
bills and notes were given by the Key- 
stone National Bank to the clearing 
house in substitution, and the matured 
obligations returned to the Keystone 


.bank, while the payment of the loan cer- 


tificates was extended until the maturity 
of the substituted obligations. 

One of the securities so substituted 
was a four months’ promissory note of 
one J. F. Field, dated March 2, 1891, 
payable to the order of Kriveruk and 
Trauner, for $500, which had been dis- 
counted by the bank, The maker re- 
fused to pay at maturity, prior to which 
time the Keystone had gone into receiver- 
ship, and the clearing house committee 
were obliged to bring suit. It appeared 
that on March 13, 1891, there were 
$335,000 loan certificates to the Key- 
stone bank outstanding; on that day 
the bank sent to the clearing house 
$8,975 in bills receivable, including 
Field’s note, and the clearing house re- 
turned to the bank $8,937, notes matur- 
ing on the same day. Field's note had 
been discounted by the Keystone bank 
on March 6, and the proceeds placed to 
the credit of the indorsers, but were not 
withdrawn by them at the date of the 
bank’s failure, March 20. 

Field, the maker, urged in defense, 
first, that the clearing house association 
was a partnership of national banks; as 
such it had no greater power than na- 
tional banks, and a national bank had 
no power to acquire a promissory note 
in the way the clearing house acquired 
this one. He further contended that the 
transfer of the note by the Keystone 
when it was insolvent, was void under 
the national bank act, whether the clear- 
ing house had notice, or not: and 
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- further, that the clearing house took the 
note as collateral security for an antece- 
cent debt, and was not a purchaser for 
value, but took subject to defenses ex- 
isting against the Keystone in favor of 
maker and indorser. The court over- 
rules all the contentions thus made. It 
holds that the clearing house had the 
right to acquire promissory notes in the 
manner in which it received them and 
that it held the legal title thereto. The 
clearing house was, furthermore, a dona 
fide holder for value; and there was no 
preference created by the national bank, 
for upon receiving Field’s note, the clear- 
ing house surrendered other matured 
obligations. This case was decided De- 
cember 16, 1891; its title is PAiller et al 
{being the clearing house committee) v. 
Field. 
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In another suit brought by the same 
committee against the maker of two 
promissory notes given to the bank 
(Philler v. Esler, decided by the court 
of common pleas, January 2, 1892,) in 
addition to defenses similar to the fore- 
going, the maker contended that his 
notes were given for a specific purpose 
to Gideon W. Marsh, the president; that 
the agreement was, the notes were not 
to be used out of the bank, but only to 
be held until the payment of certain 
notes of other parties; and by trans- 
ferring them, the specific purpose for 
which the notes were given had been vio- 
lated. Thecourt-holds the verbal agree- 
ment under which the notes were to be 
held and not negotiated, was contradict- 
ory to the terms of the instruments, 
and no defense to an action thereon. 
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THE FUNCTIONS OF BANK DIRECTORS. 


HE following communication has 
been received: 


Mr. Epitor:—In yourissue of February Ist, in 
commenting on Comptroller Lacey’s recent com- 
munication to a prominent review, you refer to 
the need of directors being more thorough and 
active in their management, and “‘ instructing” 
the officers. 

Are not the duties of directors general in their 
nature? And must not their instructions be of 
the same character ? 

As it strikes the writer, directors must indi- 
cate the general policy of their bank, take note 
of the general run of affairs and keep a general 
control, And their instructions to their officers, 
must be along these lines. If they come nearer 
than this to dictating as to the daily manage- 
ment of the business (save in passing upon dis- 
counted paper at their regular meetings) they 
encroach upon the executive functions of the 
officers, which is always inadvisable. 

A board of directors is often held responsible 
for errors and shortcomings of the Officers, 
which no directors could wholly prevent. It is 
manifestly impossible for directors to have the 
minute knowledge necessary for executive man- 
agement. Why, then, should anyone think of 
their sharing this executive management? And 
if, by the very nature of their necessarily brief 
and general oversight of affairs, they fail to 
discover a misdeed in its incipiency, why should 
they be blamed—particularly if they soon dis- 
cover and stop the wrong? 

Holding directors toa strict accountability for 
the discharge of their duties is proper ; but care 
should be exercised to avoid any appearance of 
extending the field of their duty in such a man- 
ifestly undesirable way as encroaching upon the 
executive. 

BANKER. 


The statement in the JourNAL re- 
ferred to was not an expression, editor 
rially, of our views upon the duty of 
directors, but merely a descriptive sum- 
mary of the views and suggestions of 
the comptroller. 

Respecting the functions of directors, 
we agree entirely with the writer of 
the above communication. The man- 
agement and control of a bank, invested 
in the directors, does not embrace daily 
executive functions or routine. The 
power of management and_/control rests 


with the directors as a board, not as 
individuals. The directorial function 
can only be exercised at board meetings, 
and these can only be held at stated 
intervals. Theoretically, there is strong 
analogy between a board of directors 
and the legislative body of astate. The 
atter make the laws, but do not execute 
them. Respecting defalcation o1 mis 
deeds of an executive, however, the sit- 
uation is different. Directors appoint 
their executives; legislatures do not. 
Directors are charged with the duty of 
general supervision, and if a cashier 
has systematically swindled the bank 
and caused great loss, the question is 
whether there has been neglect by the 
board of directors in the exercise of 
their appointing or supervisory duty. 
The defalcation of a state treasurer, 
however, would suggest no question of 
legislative responsibility. The law- 
makers neither appoint the executive 
nor are charged with the duty of super- 
vision. 

But while there is apparent this well- 
defined distinction between directorate 
and executive functions in the abstract— 
the one comprehending general direc- 
tion, control and supervision; the other, 
management of all detail and daily rou- 
tine—the greatest uncertainty exists re- 
specting the exact requirements of a 
director’s position and what the 
extent of duty of a board of direct- 
ors is? The directors can only exercise 
their power of control and general 
management as a board. How often, 
then, must they meet? Once a week; 
twice a week, or daily? 

In the prosecution _of ‘the bank’s busi- 
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ness, there are two branches of work— 
executive and judicial; i. e., involving 
the exercise of judgment and discretion. 
The duty of management of the direct- 
ors, of course, does not extend to the 
executive. But, how far may they dele- 
gate to the executive the exercise of 
discretionary functions? How’far can 
they invest the president or cashier with 
power to lend the bank’s money? How 
far to release or compromise debts due 
the bank? These questions present im- 
portant problems in the conduct of 
banking which are yet far from settled. 
We hear much condemnation of one- 
man banking. But are there not two 
sides to this question, and providing the 
‘fone man” is the right man, is there 
not much sound policy and good direc- 
torial management in investing him 
with a large degree of discretion in the 
management of the bank’s affairs? Then 
respecting supervision. What is the 
precise duty of the board of directors 
in this respect? Who can tell? General 
statements are all we have. ‘‘ Reasona- 
ble supervision,” says one; ‘‘active su- 
pervision,” says another; but there is 
nothing definite as to the precise acts or 
deeds which will constitute their duty 
in this respect. Some periodical exam- 
ination of the books and accounts seems 
called for. But directors are not skilled 
book-keepers, or expert accountants and 
figurers; and these qualifications are 
certainly necessary to detect skilful falsi- 
fications. Can they, then, not dele- 
gate this branch of supervision to ex- 
perts trained for the purpose? 

In the attestation of correctness of 
reports of condition, must the directors 
personally verify the figures? How far 
can they rely on the statements of the 
executive? 

These and other questions constitute 
problems in banking economy yet un- 
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settled. Can they be settled by act of 
legislature? The comptroller of the 
currency, in his last report, calls for 
legislation to make the duties of direct- 
ors of national banks so clear and une- 
quivocal that no person of intelligence 
can plead ignorance of the requirements 
of the position. If this were practica- 
ble, it might be well, but legislation of 
this character does not seem practica- 
ble. A legislative definition of the pre- 
cise duties of a certain class of corporate 
officers, would be a rarity, if not an im- 
possibility. It would involve a knowl- 
edge of the nature of the business and 
necessities of each bank in the country, 
for certainly, the business conditions, 
the policy and the requirements of man- 
agement vary in each and every institu- 
tion. No automatic law could be created 
which would make boards of bank di- 
rectors throughout the jand act or not 
act, with the uniformity of orchestrians 
responding to a leader’s baton. Their 
duty and responsibility is governed in 
each instance by the varied and peculiar 
circumstances surrounding the particu- 
lar bank with which they are connected. 
Not even acongress of practical bankers 
could formulate a set of rules for the 
correct regulation of directors’ conduct 
which could have uniform practical ap- 
plication; and certainly the congress at 
Washington will not attempt it. Re- 
specting even the primary function of 
directors, to meet as a board at the 
banking-house, this would be incapable 
of particular definition. The frequency 
of meeting would be something depend- 
ent on circumstances beyond the power 
of law-makers to discern or foretell. 
How, then, will the precise nature 
and extent of duties of boards of bank 
directors become known and ascertain- 
ed? By the gradual evolution of the 
subject in decisions of the courts. Much 
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progress has already: been made in this 
direction, The general rule of directors’ 
duty is summed up in the phrase-“ or- 
dinary care.” They must exercise or- 
dinary care in the control and manage- 
ment of the bank. Whether ordinary 
care has been exercised depends upon 
the circumstances and surroundings of 
each particular case, and the entire sit- 
uation is taken into consideration in 
reaching a decision, as well as the lang- 
uage of the charter or organic law of the 
bank, which, in general terms, describes 
their duties. Directors will be held 
personally liable for all loss sustained 
where they knowingly violate or permit 
to be violated an organic law of the 
bank restricting or regulating any branch 
of dealing. A familiar instance is the 
knowingly making or permission of 
loans beyond the legal limit. A Mis- 
souri case of this kind will be found in 
this number. Whether all the directors, 
or only the wrong-doers among them, 
are inade to suffer is the subject of con- 
trary decision. In some states the law 
provides-how dissenting directors may 
avoid liability. But all cases of this 
character, as well as dishonest or fraud- 
ulent dealings, involve knowledge by 
the directors. The uncertainty respect- 
ing liability exists where defalcation has 
been committed or wrong done without 
their knowledge, but where it is con- 
tended they should have known and 
prevented the fraud; cases where negli- 
gence and inattention to duty are charged 
upon them, and they are sought to be 
made responsible therefor. The ques- 
tion then comes up for determination— 
has ‘‘ ordinary care”’ been exercised in 
view of all the circumstances, or have 
the directors been negligent? 

Where banks have been wreckedby the 
defalcations of officers, the popular, un- 
thinking mind invariably looks upon the 
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directors as blamable, and they are 
made the target for savage, and in 
many cases unjust, attacks and criti- 
cisms upon their management. But 
when the entire circumstances receive 
impartial consideration before a court 
of justice, the very bank directors upon 
whom have been heaped reproach and 
contumely, frequently are declared to 
have fulfilled their duty in the premises, 
and to be irresponsible for the unfor- 
tunate loss which has occurred. 

The recent decision of the supreme 
court of the United States in Briggs v. 
Spaulding* is illustrative. This was a 
case of a ‘‘ one-man” managed national 
bank. The president conducted the 
business without the supervision or in- 
terference of the directors. He wrecked 
the bank by improperloans, Thecourt 
(5 to 4) held the directors, under the 
circumstances, not guilty of negligence 
and not responsible. The directors 
sought to be charged had only taken 
office ninety days before the failure, and 
as the known policy for years had been 
to allow the president to run the bank, 
they were not blamable, for, in that 
short period, retaining the president in 
office, and not changing the policy of 
their predecessors by holding frequent 
meetings and instituting methods of 
searching and thorough examination of 
its assets and affairs. The rule of di- 
rectors’ duty declared by the majority 
court was—that which ordinarily pru- 
dent and diligent men would exercise 
under similar circumstances; and in de- 
termining that, the restrictions of the 
national bank act and the usages of 
business should be taken into account. 

The national bank act provides that 
‘* the affairs of each association shall be 
managed by not less than five directors,” 


* 5 BANKING L, J. 41. 





THE BANKING LAW JOURNAL. 


(Sec. 5145) and each director must take 
an oath to ‘‘so far as the duty devolves 
upon him, diligently and honestly ad- 
minister the affairs of such association.” 
(Sec. 5147). 

This, we see, charges upon national 
bank directors the duty of ‘‘ manage- 
ment” and ‘‘diligent administration,” 
and leaves it open for judicial construc- 
tion, as particular cases arise, to define 
the extent and precise nature of the di- 
rectors’ duties. Inthe Briggs case, the 
majority and minority agreed on the 
abstract rule of duty—the exercise of 
the same degree of care that an ordina- 
rily prudent and diligent man would 
exercise under similar circumstances— 
but differed respecting the more partic- 
ular requirements of the directors’ office. 
The majority substantially said: Not 
insurers, but more than figure-heads, 
the directors must exercise reasonable su- 
pervision over the affairs of the bank. 
Directors are ‘‘ entitled under the law 
to commit the banking business, as de- 
fined, to their duly authorized officers, 
but this does.not absolve them from the 
duty of reasonable supervision, nor 
ought they to be permitted to be shielded 
from liability because of want of knowl- 
edge of wrong-doing, if that ignorance 
is the result of gross inattention.” The 
facts of the case before it, however, did 
not constitute a failure of the duty of 
reasonable supervision. 

The minority view held the directors 
imposed by law with the duty of diii- 
gently managing and administering the 
affairs of the bank, and actively sufervis- 
ing the conduct of its officers and agents. 


This language of the minority implies” 


a greater degree of diligence than it 
seems fair to require of bank directors, 
immersed in their own affairs, and gra- 
tuitously extending to the bank, the 
benefit of their influence to procure 
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business, and their judgment in matters 
of policy. 

The Briggs case is illustrative of the 
tact that upon trials for alleged neglect 
and inattention, the courts are disposed 
to take into view all the circumstances. 
surrounding the business of the bank 
and, disregarding popular clamor, to 
make that decision which, in view of all 
the circumstances, justice and fairness. 
seem to warrant. 

Another illustration of the same thing 
will be found in the case of Wallace v. 
Lincoln Savings Bank decided in Tennes- 
see (4 B. L. J. 249) and in the present 
JourNAL, will be found a very import- 
ant decision to the same purport by the 
Pennsylvania supreme court, growing 
out of the disastrous failure in 1884, of 
the Penn Bank in Pittsburgh. That 
was a case where the president, with the 
co-operation of subordinates, but with- 
out the knowledge of the directors, 
emptied the vaults and ruined the bank 
by a gigantic speculation in oil. In 
passing upon the responsibility of the 
directors, Judge Paxson says: 


The first question that naturally suggests itself for 
our consideration is, the extent of the duties which 
the directors of a bank owe to the stockholders, whom 
they represent directly, and the creditors, whom they 
represent indirectly. 

pon this point there is a general misapprehension in 
the popular mind. This findsexpression,after bank fail- 
ures,in severe condemnation of directors, and a general 
assertion of the doctrine that their duty requires them 
to be familiar with all the details of the management. 
In the popular mind they are held tothe rule that the 
ought to take the same care of the affairs of the ban 
that they do of theirown private business. Even the 
learned jud; below hey adopted this view, 
when he said in his opinion: “If we were to decide 
this case on first impressions, as to the conclusions of 
fact to be drawn, and under the decisions cited and 
rules laid down in the minority opinion in Briggs v. 
Spaulding, we would say there was gross negligence, 
or want of the ordinary eare that a man of fair in- 
telligence would take of his own affairs.” 

It cannot be the rule that the director of a bank is to be 
held to the same ordinary care that he takes of his own 
affairs. He receives no compensation for his services. 
He is a gratuitous mandatory. His principal business 
at the bank is to assist in discounting paper, and for 
that patente he attends at the bank at stated periods 
—generally once or twice a week—for an hour or two, 
The condition of the bank is then laid before him, in 
order that he may know how much money there is to 
loan. Once or twice a year there is an examination of 
the condition of the bank, in which he participates. 
The cash on hand is‘ counted, the bills receivable and 
securities examined, to see whether they correspond 
with the statement as furnished by the officers. Beyond 
this he has little to do with either the cash or the books , 
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of the bank. They are in the care of salaried officials 
who are paid for such services, and selected by reason 
of their supposed integrity and fitness. To expect a 
director, under such circumstances, to give the affairs 
of the bank the same care that he takes of his own 
business, is unreasonable, and few responsible men 
would be willing to serve upon such terms. In the 
case of a city bank, doing a large business, he would 
be obliged to abandon his own business entirely. A 
business man generally understands the details of his 
own business, but a bank director cannot grasp the 
details of a large bank without devoting all his time 
to it, to the utter neglect of his own affairs. 


The court lays down the rule that di- 
rectors who serve without compensation 
are only liable for fraud, or for such 
gross negligence as amounts to fraud, 
and applying this rule, the directors of 
the Penn Bank are declared not liable. 
JudgePaxsonquotes asapplicableto state 
banks, the rule of the national supreme 
court in the Briggs case which, while 
**it does not relieve a director from the 
consequence of gross negligence in the 
performance of his duty, holds he is not 


responsible where he has used the ordi- 
nary care which bank directors usually 
exercise.’ 

From these decisions we see instruct- 
ive application of the rule imposing 
upon bank directors ‘‘ ordinary care ”’— 
the ‘‘ordinary care which bank direct- 
ors usually exercise.” This is the gen- 
eral rule of duty; and while it remains 
for the decisions in future to evolve the 
extent of this duty in particular circum- 
stances, and the degree to which the 
board of directors may go in delegating 
discretionary functions to the executive, 
and duties of examination to experts, 
the fact is apparent that the courts are 
alive to the ‘‘common sense” of the 
position, and will not mulct directors in 
damages unless the circumstances be 
such as to reasonably warrant it. 
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BANK NOTE CIRCULATION. 


ANK-NOTE circulation is one of the 

leading topics of the day, and I 

offer the following as being worthy of 
consideration: 

Withdraw the present National Bank 
note circulation and allow only banks of 
$1,000, oooormore, paidup capital, toissue 
bank-notes not to exceed the amount of 
their capital. Each bank to reserve at 
least one-fifth of its net profits every 
year to be voted into surplus fund until 
same shall amount to 50 per cent. of 
capital. Each bank’s average yearly 
circulation outstanding to be taxed one 
per cent., which tax shall constitute a 
fund in the hands of the comptroller of 
currency to redeem the bills of defunct 
banks in the system. The notes issued 
to be a first lien against all the assets of 


the issuing bank, further secured by 
assessment on stockholders as now pro- 
vided by law. The bills of each bank to 
be receivable at par by all national banks. 

The first question to consider in this 
matter is, do we want bank-note circu- 


lationor not? If no, that settles it, and 
further discussion is useless; but if yes, 
I claim the principle of issue by the 
Danks under government control and 
supervision, with sufficient funds at 
hand to immediately redeem the bills 
of any suspended bank, is the only cor- 


rect principle on which a permanent 


circulation meeting all the requirements 
of our ever-changing business can be 
founded. 

Every one is agreed that safety we 
must and will have, but the trouble is to 
get that with sufficient elasticity to an- 
swer the needs of this nation and hold 
both supply and rates more even be- 


tween the seasons of activity and inac- 
tivity. No one will doubt the elasticity 
of the pian proposed, so I present only 
the facts relating to safety. The pres- 
ent national bank system has been in 
operation 29 years. Surely that is long 
enough on which to base the law of 
general average. 

By the report of the comptroller of 
currency for 1891, we find that during 
its existence, there has been collected as 
tax on circulation the sum of $71,339,- 
125.04. During the same period 164 
associations have become _ insolvent, 
against which claims amounting to 
$57,762,028 have been proved, or less 
than the amount of tax collected; then 
we find that $38,629,123 has been al- 
ready paid out on these claims, and 
there is still in the hands of the comp- 
troller or receivers $1,550,622—leaving 
a total loss on all claims against all in- 
solvent national banks since this system 
was organized, $17,612,283. In other 
words, the average annual loss for 29 
years has been $607,320—whereas the 
average annual tax for same period has 
been $2,459,970, or more than four 
times as much. Then, when we con- 
sider that this extraordinarily small 
loss, compared to the capital employed 
and the business done, was all on ordi- 
nary claims and not preferred claims, 
such as bank-bills would be, the argu- 
ment is still stronger. 

To carry it further, of the 164 banks 
which failed, 99 had only a capital of 
$100,000 or less; only 17 had $500,000 
or more, and only four had capital of 
$1,000,000 or over. As thisis the class 
with which we propose only to deal, the 
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facts shown in the report should settle 
all doubts about the safety of bills un- 
der the plan suggested. Of the four 
banks alluded to, three paid 100 cents 
on the dollar with interest, and only one 
shows a loss amounting to $1,695,173. 

I have no data at hand which gives 
the amount of tax on circulation col- 
lected from banks of this class, but feel 
sure that it is more than five times and 
more likely ten times the amount of loss 
in this one case. Still further, under 
the system proposed this bank could not 
have had outstanding more than $1,000, - 
ooo in circulating notes, and the receiver 
has so far collected over $2,000,000 from 
its assets, consequently there would 
have been no loss even on the bills of 
this one bank, 

There is nothing new or original in 
this plan; the details I have outlined 
according to my own ideas, but the 


principle which underlies it—Economy, 
combined with perfect safety and elas- 
ticity—is what I wish to bring out; 
others more competent can improve the 
details. 

The thoughts of many will at once 
recur to the old state bank bills, but one 
might as well compare the tallow candle 
of our grand-parents to the electric 
lights of to-day as to compare that 
banking system to the one we now have. 

Inflation, special privileges, etc., will 
be the opinion of others, and well I 
know that such a plan as this could not 
be adopted just now with the present 
feeling among the people, but if its 
strong and weak points are shown up, 
the principle proven correct and of 
practical value, it would no doubt be 
accepted when understood. 

H. L. CranDELL. 
Drayton, N. D., Feb. 20, 1892. 


SOUTHERN STATES. 
ARTICLE I, 


Wants of the Southern People. 


CONSIDERABLE degree of pro- 
gress has been made by the people 

of the southern states in business and 
improvements of the country, but it is 
only a mere start of a prosperity for that 
part of the nation which the future is to 
unfold, A change of the position of the 
people in all matters, political, social and 
financial is soon to take place, and one 
of the greatest importance to the well- 
being of the southern states. People of 
the northern states, as a rule, are of the 
opinion that by reason of a defeat of the 


control of such states by the republican 
party, all progress of the people there 
is delayed and that a change of the 
political complexion of public affairs is 
necessary to promote prosperity among 
them. 

A slow but increasing and steady pro- 
gress in the condition of the states has 
been going on since the control of the 
state governments passed to the hands 
of the white population, and all obstacles 
to such progress have been as steadily 
passing away by a natural course of 
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advancement of the people. Every step 
of improvement hastens the succeeding 
step, and in a few years the people of that 
part of the country will be as free from 
sectional feeling and as prosperous and 
worthy in their condition of business, 
finances and patriotism as the western 
states, and much freer from the plagues 
of capitalists, aristocratic classes and a 
practice of aping the habits of the Euro- 
pean nations. What the south wants to- 
day is more people and more money. 
Both are to go there, and only a few steps 
of a business nature are wanted by such 
states to bring beth at once. They are— 
payment of the repudiated bonds of the 
States, and a more liberal legislation 
upon the subject of internal improve- 
ments, and better means for travel in 
the country. By such acts of the several 
state governments a flood of capital and 
population will go to all such states, and 
by the close of the century the whole of 
the south will be as the workshup of 
progress of the nation. 

A few words on the natural induce- 
ments for population in such states, and 
we can offer some comment on the past 
and present finances of the country, and 
which shall constitute our second article 
of this paper. 

Of course, the products of the states 
are well-known to all people, but the 
question of the means of increasing them 
isa problem to the whole nation, and 
because no general knowledge exists of 
the better way for fertilizing the soil of 


LAW JOURNAL, 197 
all parts of the country, which are at 
present but partly prepared for a great 
growth of such plants as are necessary 
for the uses of people in the matters of 
food and pleasure for the senses. It is 
one day to be discovered that in all such 
countries nature has provided the sup- 
plementary substance for giving the soil 
better properties for growing plants. 
Such matter is to be found in the beds 
of decayed plants and animals, which 
abound in all such places, and at 
present but little used. Only in one 
part of the country has such material of 
a past preparation been made a means 
ot converting a whole plain of poor land 
into very productive soil. This was the 
southern part of the State of New Jersey. 
But in South Carolina and in other 
southern states such means are as plenti- 
ful, and it is but a question of time when 
the whole of the poor land of the south 
will be as productive as the prairies of 
the west. In the matter of climate there 
can be found the greatest inducement for 
northern people to go to the south to 
live. This fact is fast being found by 
the communities of the northern states, 
and sO many have seen the pleasant 
winters in the southern states the people 
north are only wanting a better financial 


and social condition in such states to 
bring hundreds of thousands of worthy 
people to them and millions of dollars 
of capital. Let the southern people but 
know this fact fully and they will do 
more to prepare for the filling of their 
states with such benefits. 
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HISTORICAL SKETCH OF THE NEW YORK CENTRAL & HUD- 
SON RIVER RAILROAD COMPANY. 


MONG the subjects which engage the atten- 
tion of bankers and financiers, the railroads 
of the country, their history and management, 
are topics of particular interest. The stocks and 
bonds of railroads figure largely as collateral 
security for loans made. The financial oper- 
ations of these great corporations are interesting 
subjects for study. It is proposed from time to 
time to embrace in these pages such historical 
or descriptive sketches of the various railroad 
corporations of the country as may be deemed 
ot interest and value to the readers of the Jour- 
NAL, . The subject of the present historical 
sketch is the New York Central and Hudson 
River Railroad. 

In the year 1792, the State of New York passed 
a law initiating for itself the herculean task of 
opening ‘‘a lock navigation from the navigable 
part of the Hudson River to the Seneca Lake 
and to Lake Ontario.” For more than a century 
the people of the province and of the State of 
New York had kept this project of opening a 
water route of communication between the Hud- 
son and the Lakes in agitation, and in 1826 saw 
it realized by the completion of the Erie canal 
which filled the gap between the ancient and 
comparatively obsolete highways of mankind 
and the new era of transportation which was 
dawning upon the world, When the Erie Canal 
was completed the state had expended about 
ninety million dollars in that and similar im- 
provements, and costly as they had been and 
useless as many of them proved to be, they yet 
served a valuable purpose as the immediate 
precursers of the revolutionizing railroad. 

The same year that saw the Erie Canal com- 
pleted, witnessed the incorporation of the first 
railroad company in New York. This was the 
Mohawk & Hudson which was chartered on the 
17th of April, 1826, to construct a road from 
Albany to Schenectady, a distance of seventeen 
miles. The select committee of the Assembly 
to which the application for this charter was re- 
ferred, in the report favoring it, allude to the 
success of railroads in England and conclude 
that they may be successful in New York. 
‘* Nevertheless, as there is not a single instance 


of a railroad of any extent in this country known 
to the committee, it remains an experiment yet 
to be tried; and it is under these circumstances 
that the petitioners are willing to make the first 
experiment of the kind with their own private 
resources. The present occasion affords a fair 
opportunity for trying an experiment without 
expense to the state, how far the contemplated 
movement is applicable to our soil and climate,” 
Some peculiar features of this Mohawk & 
Hudson charter may be worth presenting. It 
was enacted among other things; 

‘*That the stockholders and directors of the 
said corporation shall be jointly, severally and 
personally liable for the payment of all debts 
contracted by the said corporation or by their 
agents: and any person or persons having any 
demands against said corporation, may sue any 
stockholder, director or directors in any court 
having cognizance thereof, and recover the same 
with costs provided such demand shall first be 
presented for payment to some one of the officers 
of said company. That the grant in this act 
contained is made and shall be deemed to be 
taken on the condition that if the legislation of 
this State shall,at any time with in fiveyears from 
the completion of said railroad, make provision 
by law for the re-payment to said company of 
the amount expended by them in constructing 
said railroad with interest, after deducting there 
from the amount of the bills received therein, 
then the said grant shall become null and void, 
and the said railroad shall vest in and become 
the property of the people of the State, That 
nothing in this act contained shall be so taken 
or construed as to prevent the present or any 
future legislature from authorizing the construc- 
tion of a railroad or roads, from any city or vil- 
lage other than from the city of Albany, to any 
other place or places in this State.” 

The opening of the road was celebrated on the 
24th of September, 1831. Three cars, with 
twenty passengers on each, were taken from 
Schenectady to Albany in forty-five minutes by 
a locomotive weighing three tons and a half, built 
at the West Point foundry, the third constructed 
in the United States. As a passenger-carrying 





THE BANKING 


road the Mohawk & Hudson was a success from 
its opening, but not so in transporting freight. 
Between three and four hundred passengers 
were carried daily, and it was estimated that its 
earnings would yield an income of 15 per cent. 
on its stock, which very soon was at a premium 
of 36 per cent. Following the Mohawk and 
Hudson, the pioneer railroad of the State and 
the first in the chain connecting the Hudson 
river with Lake Erie which ultimately became 
the New York Central, the nucleus of the great 
Vanderbilt system, came: 

The Tonawanda Railroad, chartered in 1832, 
opened in 1837; the Utica & Schenectady Rail- 
road, chartered in 1833, opened in 1836; the 
Auburn & Syracuse Railroad, chartered in 1834, 
opened in 1843; the Auburn & Rochester Rail- 
gle road, chartered in 1836, opened in 1842; the 
Attica & Buffalo Railroad, chartered in 1836, 
opened in 1843; the Syracuse & Utica Railroad, 
chartered in 1836, opened in 1839; the Schenec- 
tady & Troy Railroad, chartered in 1836, opened 
in 1842; the Rochester, Lockport & Niagara 
Falls Railroad, chartered in 1837, opened in 
1853; the Mohawk Valley Railroad, chartered in 
1851; the Buffalo & Lockport, chartered in 1852, 
completed after consolidation. Opened in 1854; 
the Syracuse & Utica Railroad, chartered in 
1853. 

The Utica & Schenectady charter contained 
the following peculiar restriction: 

‘** No property of any description except ordi- 
nary baggage of passengers shall be transported 
or carried on said road; nor shall the said com- 
pany charge or receive a greater sum than at the 
rate of four cents per mile for the transporting 
of any passenger and his ordinary baggage.” 

In 1837 an amendment to the original act was 
passed, not only permitting but making it the 
duty of the company to carry the United States 
mail. In 1844 another amendment permitted 
the company “to take, carry and transport on 
their railway all goods, chattels and other prop- 
erty that may be offered for transportation during 
the suspension of canal transportation in each 
year only.” In a remonstrance presented to the 
legislature in 1846, the President stated that so 
far as the company was informed, it was the 
only line of railroad in the world that was limited 
by law to the transportation of passengers. 
This remonstrance led to the passage, in 1847, 
of a law authorizing the company to take and 
transport upon their railway all goods, chattels 
and other property that may be offered for trans- 
portation, subject, however, to the payment into 
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the treasury of the state of the same toll per 
mile on all goods, chattels and other property so 
transported as would have been paid on them 
from the point of receipt to the point of delivery 
had they been transported on the Erie Canal. 
This tax was imposed on all railroads competing 
with the canal, and Section 29 of the General 
Railroad Law of 1850, continued it upon all rail- 
roads running parallel or nearly parallel to any 
canal in the State and within thirty miles of it. 
On the roth of July, 1851, an act was passed 
abolishing this tax after the 1st of December of 
that year. For twenty years railroad building 
and operation in central New York had been 
hampered and crippled by this onerous impos- 
ition; but in spite of it they had extended wher- 
ever canals ran, and their superiority over the 
artificial waterways was demonstrated by their 
growth and general prosperity, while the canals 
continued to exist only by the charity of the 
commonwealth, 

The various roads forming a line from Albany 
to Buffalo were completed and connected early 
in 1843, and the several lines subsequently con- 
solidated into the Boston & Albany having been 
opened in September, 1841, a through railway 
was then in operation from the Atlantic Ocean 
to the Lakes. In pursuance of an act passed 
April 2, 1853, an agreement was entered into as 
of May 1 of the same year, by the ten companies 
referred to consolidating them into one corpor- 
ation under the name of ‘‘The New York Cen- 
tral Railroad Company,” the charter of which 
was to continue five hundred years. 

The capital stock of the new company was 
limited by the act authorizing the consolidation, 
to the aggregate amount of the capital of the 
several companies consolidated, which was $23,- 
085,600, including $227,000 of bonds which were 
convertible into stock; and each stockholder in 
the old companies was to receive an equal 
amount at par in the new company, save only 
the stockholders of the Schenectady & Troy road 
who were to receive their stock only upon the 
payment in cash of $25 per share. 

For fifteen years improvements were steadily 
made in road-bed, superstructure, equipment, 
station and terminal buildings; iron bridges 
were erected to replace wooden structures, and 
in 1846 almost the entire main line between 
Albany and Buffalo was laid with a double track 
of the heaviest and best quality of rails then ob- 
tainable. The bridges across the Hudson at 
Albany were completed the same year, thus 
enabling trains to run through to the city of 
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New York without the transfer of passengers or 
freight. These bridges were originally begun 
with a capital of $500,000, one-quarter of which 
money was furnished by the Boston & Albany 
Railroad Company. one-quarter by the Hudson 
River Railroad Company, and one-half by the 
New York Central. The first steel rails were 
laid upon the line, on the grade west of Albany 
late in 1866. 

It was upon the Hudson River that the earliest 
Practically successful experiments in steam 
navigation were made, and when the first rail- 
road in the State was opened in 1831, steamboats 
had been regularly plying between New York 
and Albany for twenty-four years. In that time 
they had reached a degree of perfection which 
gave them world-widecelebrity. Early railroad 
builders scarcely hoped to excel them in speed, 
while to compete with them in rates was con- 
cededly impossible, as the regular fare between 
New York and Albany was, in 1842, only $1 and 
competition frequently reduced it to fifty and 
€ven to twenty-five cents. In fact this highway 
of nature was deemed by the vast majority of 
people all sufficient for communication between 
central New York and the ocean, and it was 
only after railroads had been in operation east, 
west and north of Albany for some years that 
a few men were found daring enough to seriously 
propose paralleling the shore by iron rails. 

The Harlem Railroad, incorporated in 1831, 
designed to reach Albany by building far 
enough away from the Hudson to accommodate 
achain of inland settlements and towns, thus 
securing summer business without coming in 
direct competition with the steamboats, and fur- 
nish a means of communication between the 
metropolis and the capital when navigation was 
closed in the winter. 

Much of the opposition to a river road eman- 
eted from the Harlem Railroad and its friends; 
and when applicatian to the legislature was 
made in 1843 for a charter authorizing the build- 
ing of a railroad from Albany to New York by 
an inland or river route as should be found most 
expedient, their application was denied. In 
September, 1845, a convention assembled at 
Poughkeepsie to consider the subject of a rail- 
toad along the river; a more complete survey 
was ordered, and after the most persistent strug- 
a charter finally granted on the 12th of- May, 
1846. The entire subscription of the $3,000,000 
required to build the road was completed by the 
ist of March, 1847, the day limited by the char- 
ter. In spite of the difficult character of the 
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work, in two years and ten months from the 
time the subscriptions were secured, the road 
was completed from New York to Poughkeepsie. 
This was in 1849, and on the rst of October, 
1851, the entire line was opened for business to 
Albany. 

The first Hudson River Railroad depot for 
passengers in New York, was on the corner of 
Chambers Street and College Place. The pas- 
senger cars were hauled by horses to and from 
Thirtieth Street and Eleventh Avenue, where 
the company’s second passenger station was lo- 
cated, and at which point the locomotive stopped. 

In 1866, the Hudson River Railroad Company 
ordered 6,000 tons of steel rails from England, 
being sufficient to lay sixty miles of track, and 
this it is said was the earliest introduction of 
steel rails in quantity into the United States, 

Twenty years were consumed in the construc- 
tion of the Harlem Railroad which, although ~ 
incorporated in 1831, was not completed until 
1852, It was New York city’s pioneer railroad, 
and in its earliest operations had a down-town 
depot at Tryon Row, opposite City Hall Park, 
and an uptown station at Twenty-Sixth Street 
and Fourth Avenue. The cars like those on the. 
Hudson River road were drawn between the 
upper and lower depots by horses. Trains 
were also made up at the Twenty-sixth Street 
depot and, with locomotive attached, ran down 
to Fourteenth Street, where they waited for pas- 
sengers, and when loaded proceeded on their 
way northward. Cars likewise stood at certain 
hours on a siding on the Bowery at Broome 
street, to receive passengers, and were drawn 
thence to Fourteenth Street by horses. At an 
early date, before 1845, regular street cars were 
run by the Harlem Company on their line south 
of Twenty-Seventh Street, and were probably 
the first of the kind in the United States. 

Subsequent to the consolidation of the com- 
panies whose united lines extended from Albany 
to Buffalo, into the New York Central Railroad 
Company, in 1853, and prior to the union of the 
last-named with the Hudson River Railroad 
Company, in 1869, the Central acquired the fol- 
lowing roads by absorption, under anthority of 
law, of previously existing leases: 

The Rochester & Lake Ontario, in 1855; the 
Buffalo & Niagara Falls, in 1855; the Lewiston, 
in 1855; the Saratoga & Hudson River in 
1867. 

The Saratoga & Hudson River was leased on 
November 2, 1881, to the New York, West Shore 
& Buffalo Railroad Company, for 475 years, the 
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rental for the entire period having been com- 
muted at $400,000. 

The capital stock of the New York Central 
Company was issued at par in exchange for 
that of the lessor companies under authority of 
acts of the legislature. 

The Niagara Bridge & Canandaigua Railroad, 
originally the Canandaigua & Niagara Falls, 
was incorporated March 1, 1851, opened April 
1,1854, and leased by the New York Central 
Company, September 1, 1858, at 6 per cent. per 
annum, on $1,000,000 stock. 

The Hudson River Railroad leased the Troy 
& Greenbush road in 1851, for 7 per cent. on 
$275,000 capital stock. 

The first president of the New York Central 
Railroad Company was Erastus Corning, he 
was succeeded by Dean Richmond who held 
office until his death in 1867. In December of 
“that year Henry Keep was elected president. 
He resigued in 1867 and was succeeded by H. 
Henry Baxter. At the annual election in De- 
cember 1867, Cornelius Vanderbilt was elected 
president. Previous to consolidation with the 
Hudson River Railroad Company the office of 
the New York Central was in Albany. 

Cornelius Vanderbilt first became connected 
with the railroads of New York about 1857, 
when his name appears among the directors of 
the Harlem. Probably no man who ever lived 
in the United States left a more enduring im- 
pression of his individuality upon the greatest 
interests of the country than he. Turning his 
attention to steamboating in his early manhood 
he devoted his talents and energy to it for 
twenty years and established lines on the Hud- 
son and the Sound, until he virtually controlled 
the local transportation in and about New York 
City. When gold was discovered in California 
he established a semi-monthly line via the Nica- 
ragua route to California, and under his man- 
agement the rate of passage between New York 
and San Francisco was permanently reduced 
from $600 to $300. 

A man of such indomitable energy, great 
business experience and vast wealth, entering 
a field offering the opportunities that the in- 
complete and unorganized railway system then 
connecting New York with the north and west 
afforded, could not fail to infuse it with new 
vigor, The scene of his previous triumphs had 
been paralyzed by thecasualties and calamities of 
4 great war, and it is only natural tha this untir- 
ing mind should turn to ‘‘the stupendous avenue 
where railroads were struggling for development. 
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In 1863 Commodore Vanderbilt was elected 
president of the Harlem Railroad Company, and 
the following year his son William H. was 
elected vice-president, In June, 1865, the Com- 
modore was elected president and William H. 
Vanderbilt, vice-president of the Hudson River 
Railroad Company. In December, 1867, the 
Commodore was elected president of the New 
York Central, which gave him control of the 
entire line from New York City to Buffalo. 

The celebrated 80 per cent. dividend of the 
New York Central was declared just one year 
after Commodore Vanderbilt's accession to the 
presidency. 

November 1, 1869, by the consolidation of 
these two roads, a new company was formed to 
be known as the New York Central & Hudson 
River Railroad. Its existence was fixed by the 
charter at 500 years; Commodore Vanderbilt 
was elected president and William H. Vander- 
bilt, vice-president, 

The capital stock of the consolidated company 
was placed at $45,000,000, of which $28,795,000 
was issued to holders of stock of the New York 
Central on surrender of their stock certificates 
share for share in exchange for the shares of 
stock of the new company and $16,020,800 to 
the holders, share for share, of the stock of the 
Hudson River Company. It was also provided 
that the board of directors of the consolidated 
company might increase the capital stock to an 
amount sufficient to capitalize at par the in- 
terest certificates previously issued by the New 
York Central and also the consolidation cer- 
tificates authorized by the new agreement; but 
no further issue should be made without first 
obtaining the consent of two-thirds in amount 
of all the stockholders of the company. 

All bonded and other indebtedness of both 
the New York Central and the Hudson River 
Companies, and all other agreements made by 
them were assumed by the new company. 

Since consolidation, the New York Central & 
Hudson River Railroad Company has acquired 
the following lines : 

The New York & Harlem in 1873, by lease 
for the term of 400 years. «It covers that por- 
tion of the Harlem road extending from Forty- 
second street in the city of New York to 
Chatham, N. Y., a distance of 127 miles. 

The New York & Mahopac Railroad seven 
miles long, which was leased by the Harlem 
Company, 1872. 

The Spuyten Duyvil & Port Morris, by lease 
in 1871. 
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The Dunkirk, Allegheny Valley & Pittsburg, 
by lease in 1873. 

The Syracuse Junction Railroad, the Junction 
Railroad, at Buffalo, and the Geneva & Lyons 
Railroad, all absorbed into the company by 
authority of law. 

The Troy Union Railroad, one half of which 
is owned by the New York Central & Hudson 
River, one-fourth by the Troy & Boston, and 
one-fourth by the New York Central and Ren- 
saelaer & Saratoga. 

Under date of December 15, 1890, the Beach 
Creek Railroad was leased to the New York 
Central & Hudson River Railroad Company, 
for a term of 999 years, from October 1, 1890, 
at an annual rental of 4 per cent. per annum, 
guaranteed interest on first mortgage bonds, 
not exceeding $5,000,000, and an annual guar- 
anteed dividend of 4 percent. on the capital 
stock amounting to $5,000,000. The lessee 
company also assumed the outstanding assets 
and liabilities of the lessor company. 

The Rome, Watertown & Ogdensburg Railroad 
and its leased lines, were leased to the New 
York Central & Hudson River Railroad Com- 
pany, March 14, 1891, the consideration being:— 
an annual cash rental of $15,000, to be reduced 
after April 1, 1901 to $7,000, a guaranteed divi- 
dend of 5 per cent. per annum on the capital 
stock, and all interest as it matures, on out- 
standing mortgage boads: the lessee company 
also assumed all rentals due by the lessor com- 
pany. 

The Syracuse, Ontario & New York, a very 
old corporation, originally known as the Syra- 
cuse & Chenang R.R. and belonging to the 
North River Construction Co. was acquired by 
the re-organization committee of the New York, 
West Shore & Buffalo Railroad Co. It is now 
held by the West Shore Railroad. 

Each company pays its proportion of main- 
tenance and operating expenses. 

Another acquisition made by the New York 
Central & Hudson River Railroad Company 
was the West Shore Railroad ; the details of 
which immense transaction are as follows : The 
New York, West Shore & Buffalo Railroad Com- 
pany was formed on the 14th of June, 1881, and 
was made up by a consolidation of several New 
York and New Jersey corporations, for the 
avowed purpose of building a parallel and com- 
peting road to the New York Central & Hudson 
River line between New York City and Buftalo. 
On the 24th of November, 1885, the property 
was sold under foreclosure and purchased by a 
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committee of bondholders for $22,000,000. The 
sale was confirmed December 5, 1885, and the 
property transferred to the purchasers, who, on 
that day, filed articles of incorporation under 
the title of the “ West Shore Railroad Com- 
pany,” with a capital stock of $10,000,000, and 
a funded debt of $50,000,000 first mortgage 475 
year bonds, dated January 1, 1886, bearing 4 
per cent. interest, On the same day an agree- 
ment was entered into for the lease of the entire 
property rights and franchises of the company 
to the New York Central & Hudson River Rail- 
road Company for 475 years from January I, 
1886, witb the privilege of a further term of 500 
years, the rental being the interest on the $50,- 
000,000 of bonds. The mortgage bonds of the 
New York, West Shore & Buffalo Railroad Com- 
pany were retired by exchange for $25,000,000 
of the new West Shore guaranteed bonds at the . 
rate of $2,000 of the old for $1,000 of the new 
and the remaining $25,000,000 were applied to 
the expenses of reorganization ; the retirement 
of receivers’ certificates and other liens prior to 
the old first mortgage ; the settlement with the 
North River Construction Company, the pur- 
chase of the rolling stock previously covered by 
car trusts and the acquirement of terminal 
property at Weehawken. 

Thus, after a struggle covering only four 
years, the New York Central & Hudson River 
Railroad Company completely absorbed at less 
than half its cost, an intended rival which had 
paralleled its entire main line from New York 
to Buffalo. 

With the acquisition of the West Shore, the 
New York Central & Hudson River Railroad 
Company has three distinct roads between New 
York City and Albany and where no road was con- 
sidered necessary a little more than forty years 
ago—the river being considered sufficient for all 
purposes—triple lines with five complete tracks 
between the capital and the metropolis are now 
in full operation, 

William H. Vanderbilt succeeded to the presi- 
dency of the New York Central & Hudson River 
Railroad Company on the death of his father 
which occurred January 4, 1877, and by inherit- 
ance he retained control of a majority of the 
stock of the company. May 5, 1883, he resigned 
the presidency and his eldest son, Cornelius, 
became chairman of the board of directors, an 
office created for him, and in which the occupant 
is not charged with the routine business of the 
road but in connection with the directors shapes 
the general policy of the company. Under this 
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arrangement, James H. Rutter was elected 
president, and continued in office until his death 
on the 12th of June, 1885, when Chauncy M. 
Depew was chosen to succeed him. Like his 
predecessor, Mr. Depew had long been officially 
connected with the company, and his namie is 
familiar on two continents as a brilliant repre- 
sentative of the great railway system and an 
able champion of its rights. 

As chairman of the board, Cornelius Vander- 
bilt has charge of the financial policy of the 
great corporation which his grandfather created 
and his father perpetuated. Trained in the 
service of the company from his youth, he has 
displayed not only a marked capacity for rail- 
road management, in its comprehensive sense, 
but the most liberal philanthropy for its em- 
ployees of every grade. 

William K. Vanderbilt is a director of the New 
York Central & Hudson River Railroad Com- 
pany, and is also at the head of some of the 
most important railways included in the system, 
and participates actively in the management 
of all. 

Frederick W. Vanderbilt is also a director of 
the company and is prominent in the direction 
and control of several important auxiliary lines, 

The main line of the New York Central & 
Hudson River Railroad extends from New York 
City to Buffalo, 442 miles, traversing the eastern 
and middle portions of the Empire State from 
the Atlantic ocean to Lake Erie. It is the only 
railroad terminating at the harbor of New York 
which reaches the great lakes over the territory 
of a single state, and it is the only one having 
depots on Manhattan Island or whose rails 
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reach the waters of Long Island Sound. 

It is worthy of note, as a peculiar historical 
fact, that the New York Central & Hudson River 
Railroad Company—controlling the most im- 
portant trunk line system in the United States 
and having in operation a work uniting under 
favorable conditions all the principal cities of 
the State of New York—never, as a corporation, 
built a road of any magnitude. Every other 
great system is the result of original building, 
and most of them have passed through various 
stages of depression, often marked by financial 
complications which left traces of loss or bank- 
ruptcy to mar their annals. But the New York 
Central & Hudson River Railroad had no such 
experience. It is the result of a judicious 
policy of construction by which weak and dis- 
connected links are wedded into one harmonious 
chain. In effecting this, no interest was sacri- 
ficed, no individual was wronged, no property 
was obliterated. The good the smaller roads 
were designed to accomplish was augmented 
by the greater facilities afforded by the com- 
bination into which they merged; and in this 
way the communities, the commonwealth, and 
the country, were benefitted by the consolida- 
tion. For the accomplishment of these grand 
results, the credit is justly due to the compre- 
hensive genius and indomitable energy of Com- 
modore Vanderbilt, and for their perpetuation, 
to his descendants and their able collaborators 
and associates, 

Acknowledgements are due to the officials of 
the road for their courtesy in furnishing the 
statistical data above used. 

Joun Roman, 
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CERTIFICATION OF CHECKS FOR STRANGERS. 


HE following are the facts upon 
which an interesting decision was 
recently rendered in our Superior court 
(Indianapolis, Ind.) at general term. 
William C. Millburn, on the night of 
September 3, 1890, stole two steers, took 
them to the stock yards at Indianapolis, 
and on September 4, sold them to Stock- 
ton, Gillespie & Co., a commission firm. 
Millburn was a stranger and gave the 
name of W. C. Smith. He showed great 
haste in making the sale, and gave his 
name to one employe of Stockton, Gill- 
espie & Co., as Davis, to another as 
Smith. Stockton, Gillespie & Co. sus- 
pected that he had stolen the cattle—yet 
they gave him their check on his assumed 
“name of Smith on the Meridian National 
Bank. Stockton, Gillespie & Co. kept 
the stock and the owner came and re- 
claimed the cattle. Millburn took the 
check upon its receipt to the Meridian 
National Bank; not being able to iden- 
tify himself, the teller certified the 
check. Millburn then went away, took 
the check’ to a neighboring town, in- 
dorsed it in the name of Smith, and ob- 
tained the full amount of the check from 
the cashier of the bank who relied on 
the certification. Stockton, Gillespie & 
Co. after the owner of the stolen prop- 
erty had reclaimed it, instructed the 
Meridian National Bank to stop payment 
on the check as it had been given for 
stolen property. The Shelbyville bank 
presented the check through its corres- 
pondent for payment, which was refused, 
and suit was brought. The trial judge 
decided in favor of the Meridian Na- 
tional Bank, assuming as far as I can 


learn his position, that the certification 
of the check by the Meridian National 
Bank guaranteed but two things, to wit: 


1, That the signature of Stockton, Gillespie 
& Co. was genuine; and 

2. That said firm had funds on deposit suffi- 
cient to pay the check. Holding further, that 
the check when certified was still, no matter in 
whose hands, subject to the defense that it had 
been given for stolen goods to a fictitious person, 
and hence that payment could be stopped by the 
drawers after certification; deciding that the 
Meridian National Bank was not liable upon its 
certification. 


From this judgment, an appeal to the 
general term of the Superior Court was 
taken. Theamount involved was small, 
but, as one of the able attorneys re- 


‘marked in closing his brief, ‘‘ the prin- 


ciples are of the most important charac- 
ter” * * * ‘‘as affecting the com- 
mercial interests, not only of banks and 
bankers, but of the community at 
large.” 


Judge Walker, of the superior court 
sitting in general term (three judges) 
after giving the facts and the result of 
the previous trial, and after suggesting 
that the briefs filed had been exhaustive 
and elaborate, too much so for him to 
notice thé authorities cited very fully, in 
his opinion says: 


‘* Tne bank, by its certification of the check 
and charging the amount against the drawer’s 
account, became liable to pay the same to any 
bona-fide holder thereof; and such certified check 
in the hands of an innocent holder, stands on 
the same footing as an accepted bill of exchange 
so far as the rights of the holder are concerned. 

The bank, by such act of certification, im- 
parted to the paper such a character as to rank 
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it with the highest kind of commercial paper. 
That the appellant—the Shelbyville Bank—was 
a holder of the check in good faith is not denied, 
neither is the genuineness of the signature of 
the drawers doubted. Y 

It is said that because the holder of the check, 
Mr. Milburn, did not give his true name at the 
time he received the check, that the taking of the 
check in the name of Smith was in law a 
forgery. 

The authorities do not sustain this view. This 
is not the case of a party supposing he is in fact 
dealing with some third person though the per- 
son deceiving him and such third person is fic- 
titious. 

The check was intended to be paid to the per- 
son who received it, and who endorsed it to the 
appellant. He was the identical person in- 
tended, and with whom the transactions were 
all had, that lead up to the execution of the 
paper and the question as to what name he 
gave, isa matter of no legal significance what- 
ever, under the facts in the case. 

It has none of the elements of forgery and the 
consequences that follow a forgery, do not at- 
tend this transaction, however fraudulent, so 
far at least as the bona-fide holder is concerned. 
The authorities are abundant on this question. 

By the giving of the check and the act of cer- 
tification by the bank, and the charging the 
amount by the bank to the account of the drawer, 
as between the bank and the drawer, the check 
is paid and is now paid as between the drawer 
and the bank in this case, and the question is 
not ‘Shall the bank pay the check if certified, 
and lose the money it has deducted from the 
drawer’s account,’ but ‘ shall it pay the amount 
which it now holds toa bona-fide holder, orto the 
negligent drawer, the author of this contro- 
versy?’ 

If this case were to be put upon another 
ground, still the ruling would have to be the 
same. If the loss shall fall upon the party first 
in fault, and whose act occasioned the loss, there 
are two parties at fault before it should reach the 
appellant. The drawer was at fault in giving 
the check when he was so suspicious that the 
stock was stolen, that he did not ship it; and 
the bank certifying a check for a party whom it 
did not know and who could not identify himself. 
While the drawer is not a party to this suit, yet 
the defense is made at his demand. But with 
that contention we have nothing to do now. 

It was the act of certification by the appellee, 
—the Meridian National Bank—that placed it in 
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the power of the holder, whether a thief or not, 
to give the proper currency in the market and: 
authorize its purchase by any person who actedi 
in good faith. And as between the parties to. 
this suit, the loss should fall on such party who- 
thus enabled the holder to deceive the innocent 
purchaser. I am of the opinion that the appel- 
lant should recover on the check, the amount 
thereof from the appellee,’ 


In the brief filed by appellants we find 
laid down several principles, important 
among which are the following: 


1. By the certification of a check the bank 
certifying it undertakes and becomes absolutely 
bound as an origina] promisor to pay the am- 
ount named to any bona-fide holder. Morse on 
Banks and Banking, 199; 307-8; 123 Ind. 78. 

2. After the certification of a check by the 
bank on which it is drawn, the drawer of the 
check has no power to revoke or countermand 
it. Morse on Banks and Banking, 302. 

3. Anindorsee for value and in good faith 
holds a check free from all equities and defenses 
existing between the drawers and the payee 
thereof, 32 Ind. 202; 72 Ind 533; and other 
cases. 


The case chiefly relied upon by appel- 
lants’ counsel and evidently considered 


a 


as conclusive by the judges is Merchants 
Loan &¢ Co. v. Bank of the Metropolis 7 
Daly, 137, the effective position of which 
decision seems to be embodied in the 
tallowing oft-cited equitable principle— 
‘*If one of two innocent parties must 
suffer by the act of the third, he who 
enabled the third party to do what he 
did should sustain the loss.” Citing 2 
Term Rep. 63; 4 Abt. App. Dec. 16, 17; 
and in the finding that the money was 
paid to the person—no matter whether 
the check was drawn in his real name or 
an assumed one, to whom the drawer 
meant at the time he gave the check 
that it should be paid. 

Accepting the decision of the court as 
right, one question suggests itself. Is 
the learned judge correct in asserting 
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that ‘‘ the bank was in fault in certify- 
ing a check for a party whom it did not 
know and who could not identify him- 
self?” We think not. Certification is 
not a legal right which the holder of a 
check may demand and enforce. The 
bank may demand identification. 

But, on the other hand, a proper bank 
officer or employee may say to the 
holder: ‘‘I do not know you, I cannot 
say that your endorsement is sufficient 
and proper, but I have the right to cer- 
tify that the check is genuine, and that 
the drawer has sufficient funds to meet 
it. This I will do.” 

Having done this, he may return the 
check to the holder, who is then pre- 
sumed to go to his own bank, where he 
is known, to some bank where he can be 
identified, or to some bank which will 
pay him without identification. 

But whatever bank takes the check 
from the holder and in its turn indorses 
the check, guarantees the previous en- 
dorsement or endorsements; and the 
bank certifying, relies upon the guaran- 
tee of its immediate endorser, whom it 
does know, that the previous endorse- 
ments are genuine and proper. 

Were not this true the immense total of 
business transacted through the N. Y. 
clearing house last year,to wit: $33.749,- 
322,211 would have had no existence, 
the wheels of commerce would have been 
effectually blocked, and ruin and panic 
would have resulted. 

Certification is made 
stances: 


in several in- 


1. When the drawer, having the funds in the 
bank, desires to add the credit of the bank to his 
own. 


2. Where a party not known tothe bank on 
which the check is drawn, and hence unable to 
cash the check, desires the written statement of 
the bank that the drawer has the funds on de- 
posit, and that the bank will appropriate in 
writing enough of said funds to pay the check 
held by him. 
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3. Where clearing-house rules require of the 
members that drafts accepted by a depositor of 
the bank should be certified by it before being 
sent through the regular channels of the clear- 
ing house. 

Simply the word ‘‘ good” with the 
signature of a proper officer, has been 
held a certification; but the proper form 


and the one in general use is: 


.... (Name of Bank).... Cashier. 


The legal effect of any certification 
must be that the check will be paid when 
presented by a known party and prop- 
erly endorsed; these two things must go 
together. : 

They are facts to be decided by the 
proper officers of the bank on which the 
check is drawn, or by the party, ques- 
tioning their decision, carrying the 
matter before the proper courts for de- 
termination, 

This was done in this case; and the 
decision was that the party to whom the 
check was given, and to whom the 
drawer meant the amount the check 
called for to be paid, had procured 
the same to be certified, had then taken 
it to another bank, properly endorsed it, 
and sold it to said bank, that in view of 
said facts, the purchasing bank had a 
right to collect from the certifying bank 
regardless of the fact that the check had 
been given for stolen property. 

‘*After the certification is complete, 
the bank is bound as a direct and ori- 
ginal promisor to the payee; it and he 
are parties to a contract upon which he 
has his right of action directly against 
the bank, without any regard what- 
soever to its relations with the depositor 
or the state of the drawer’s account either 
at the time of, or at any time after, the 


acceptance.” 
WILLIAM Bosson. 
INDIANAPOLIS. 
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NOTES ON BANKING PRACTICE. 


Opening New Accounts. 


Every intelligent banker recognizes the re- 
sponsibility in taking on new accounts with 
comparative strangers. The entire collection 
machinery of the bank is at the disposal of the 
depositor for the collection of his deposited paper, 
and even if he is not given credit before, he is 
UPON collection ; yet the paper may be forged, 
and under such circumstances that discovery 
will not follow until long afterwards. 

In opening new accounts, the banker investi- 
gates and reasonably satisfies himself regarding 
the honesty and financial responsibility of the 
applicant, and the desirability of his account, 
The character and extent of the investigation 
depends upon the circumstances of each case, 
One point becomes worthy of emphasis, in the 
light of the recent Bedell and Stout forgeries in 
New York city. The depositor, in each case, 
who ran forged paper through the bank, was 
not a dealer, carrying on an independent busi- 
ness, but an employee. In each case his em- 
ployers had recommended him to the bank, 
Presumably this recommendation was of great 
weight in establishing him in the, credit and 
confidence of the bank, Yet it was only by 
being an employee, in a position where he 
could forge and manipulate his employers’ 
paper, and prevent detection, that he was en- 
abled for so long a time to collect the forged 
paper through his bank. No independent 
dealer could have carried on such a continuous 
swindle. What is the moral? That probably, 
after all, the recommendation of an employer 
should not take precedence over a thorough in- 
vestigation of the applicant’s business position, 
the proposed use he will make of his bank ac- 
count, and the probable extent of his opera- 
tions. The result in the Bedell and Stout cases 
teaches us to say that in watching the accounts 
of those who are in the employ of others, on 
salaries ranging from one to five thousand dol- 
lars a year, particular care should be taken to 
note the size of the account—i, e., the amount 
of deposits and drafts which are constantly 
made. An employee on salary is supposed to 
give the bulk of his time to his employer, and 
not to conduct outside operations to any great 


extent. If his deposits and drafts give evi- 
dence of any extensive business transactions, 
such as, ordinarily, are carried on only by men 
in independent business, it is certainly a cir- 
cumstance worthy of note. It may be all right, 
and then again, it may not. 


Days of Crace. 


What is the sense in retaining the compli- 
cated and obsolete rules governing the allow- 
ance of days of grace on commercial instru- 
ments, when the reason underlying their origin 
has almost wholly disappeared. Days of grace, 
or respite days, were originally allowed as a 
favor to the drawee of a foreign bill to enable 
him to provide funds for its payment without 
inconvenience. They were not at first a matter 
of right with the payor, but were a gratuitous 
allowance by the holder, as the term ‘‘ grace” 
implies. Subsequently they became a matter 
of right and were extended to inland bills and 
promissory notes. The records of the English 
courts of a century ago, contain solemn discus- 
sions respecting their allowance upon inland 
bills and promissory notes; and now through- 
out the states there exists the most complicated 
and senseless body of law upon the subject of 
allowance or non-allowance of days of grace, 
which renders uncertain to all but the expert 
the maturity of particular instruments and as 
time goes on, and the decisions and statutes 
increase, makes ‘‘ confusion worse confounded,” 
The original meaning of a draft payable at 
sight, was AT sIGHT. An order toa soldier to 
shoot a deserter at sight, certainly would not 
mean three days after sight. And yet, upon 
this simple sight question, our courts are split 
in twain, and two divergent streams of judicial 
knowledge and wisdom lead to directly opposite 
conclusions. 

The unfortunate holder, or agent for collec- 
tion, of some novel or peculiar instrument must 
study law in order to determine the grace ques- 
tion, so as to present it at the right time and 
not release indorsers. The decisions and stat- 
ntes of his state must be consulted. For in- 
stance, is a future-payable check entitled to 
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grace? Ifanote is payable in instalments, is 
grace allowable on each instalment? How 
about instalments of interest ? 

All this confusion and uncertainty might be 
avoided by the abolition of days of grace. The 
example of California and one or two other 
states should be universally followed, 


Overdrafts. 

Should the practice of overdrafts be tolerated? 
It is declaimed against by bankers in many 
quarters. A Mississippi official tells of a letter 
written by a banker to his customer, who had 
the unfortunate habit of overdrawing his ac- 
count, somewhat after this fashion : 


My Dear Sir:—I have gone to considerable 
expense in getting in proper shape to do a 
banking business. I suppose I could take what 
money I have and loan it out privately and 
make as much money as I can by having a 
regular bank; however I concluded to build a 
vault, employ clerks, invest in stationery, etc., 
my principal object being to build up a deposit 
account. Now, my friend and unesteemed cus- 
tomer, whenever I look at your account I am 
sorry to say instead of your depositing tunds 
with me, I am continually having my funds 
deposited with you, and as you have no vault, 
no clerk-hire, etc., and would not pay my 
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check if drawn on you at sight, I would be 
under many obligations if you would bring my 
money back and deposit it to your credit, so 
that at least if you have no funds deposited 
with me, I may have the satisfaction of know- 
ing I have none with you, 


In some banks a separate clause in the by- 
laws forbids the permission ot overdrafts, and 
accounts offered, coupled with the condition 
that they may stand overdrawn at any time, are 
declined. By examining the published state- 
ments of condition, it will be found that the 
banks in the large financial centres have very 
few overdrafts, while their loans and discounts 
assume colossal proportions. One of the chief 
objections to this class of loans—admitting the 
depositor responsible and the overdraft com- 
pensated for by way of interest—is that they are 
not readily convertible in case of need. A 
ledger full of overdrawn accounts cannot be re- 
discounted when there springs up a sudden 
and heavy demand for cash. Exceptional in- 
stances, however, may exist where the honor- 
ing of an overdraft by a good customer will not 
overstep the bounds of safe and conservative 
banking practice. 
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CURRENT LEGAL DECISIONS. 


HIS department embraces all the newly decided cases of importance to bankers, bank counsel and bank di 
T pom my The experiences thepdleciens are likewise worthy the careful attention and study of the merchant, 


the depositor, and the bank student seeking advancement. Further information regarding 


herein, will be furnished on application. 


LIABILITY OF BANK DIRECTORS 
—PENNSYLVANIA. 


Snpreme Court of Pennsylvania, January 
4, 1892. 


SwENTsSEL v. PENN BANK; WABNER’S 
APPEAL; HuTCHINSON’s APPEAL. 


Bank directors are gratuitous mandatories, and are 
only liable for fraud or for such gross negligence as 
amounts to fraud. Where they use the ordinary care 
which bank directors usually exercise, they will not 
be held liable for misappropriation by the officers. 


The ordinary care of a business man in his own 
affairs implies an oversight and knowledge of every 
detail of his business, that ofa bank director implies 
such care only as a man can give in a short space of 
time to the business of other persons, from whom he 
teceives no compensation. In determining what is 
ordinary care regard must be had to the usages of the 
particular business. If the director of a bank performs 
his duties, as such, in the same manner as they are 
performed by all other directors in all otner banks in 
the same city, it cannot fairly be said that he is guilty 
of gross negligence. 

Costs in equity are in the sound discretion of the 
court, and the Supreme Court will always hesitate to 
reverse for the exercise of such discretion. But when 
the defendants have vindicated themselves of the 
charges made against them, the Supreme Court will 


telieve them of cost imposed upon them by the court 
below. 


One who has money on deposit in a bank of which 
he is director and draws it out on the day upon which 
the bank fails—being prompted to do so upon informa- 
tion received by him in his confidential relation as a 
director, has no right to the money so obtained, no 
matter whether the money belongs to him individually 
or to a firm of which he is a member. 


SUIT TO HOLD BANK DIRECTORS LIABLE FOR 
LOSSES FROM FRAUDULENT MANAGE- 
MENT OF OFFICERS, 


Appeals by Henry Warner, assignee, 
A. A. Hutchinson and Thomas Hare 
from the decree of the court of common 
pleas No. 2, of Allegheny county, on a 


any case published 


bill in equity by E. W. Swentzel and 
others, depositors of the Penn Bank, 
against the Penn Bank, W. N. Riddle, 
president, G. L. Reiber, cashier, F. B. 
Laughlin, vice-president, James Herd- 
man, James H. Hopkins, D. W. C. Car- 
roll, T. Brent Swearingen, Samuel Sev- 
erance, Philip Reymer, Thomas Hare, 
George C. Davis, Frank Rahm, A. M. 
Cavitt, A. A. Hutchinson and J. O. 
Brown, directors of said bank. CLARK 
and McCo..uM, JJ., absent. 

The bill, filed on June 21, 1884, al- 
leged that the Penn Bank, incorporated 
under an act of assembly of the com- 
monwealth of Pennsylvania, began a 
general banking business, and carried it 
on until May 21, 1884, when it closed its 
doors; that for more than one year prior 
to May 21st, the bank was insolvent, 
which fact was, or ought, to have been 
known to its officers and directors; that 
the officers and directors published semi- 
annual statements, showing the bank to 
be solvent; that such statements were 
false; that the directors permitted the 
president, cashier and some of the 
directors to use the moneys and assets 
of the bank in the illegitimate and haz- 
ardous business of gambling in oil; that 
the officers and directors of the bank 
permitted large sums of money to be 
withdrawn by fictitious firms and per- 
sons, without taking any security there- 
for; that, after the suspension of the 
bank on May 21, 1884, the defendants 
caused false statements to be published 
concerning its condition, which state- 
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ments the complainants relied upon, 
and increased their deposits, but that 
the bank was then utterly insolvent, and 
that it finally suspended payment on 
May 26, 1884; that, after it was ascer- 
tained that the bank must finally sus- 
pend payment, the defendants permitted 
some of the directors to take and apply 
to their own use large sums of money 
then in the bank. 

The bill prayed that the officers and 
directors be decreed to pay to the com- 
plainants all moneys lost by reason of 
the defendants’ carelessness, negligence, 
and fraudulent management; that it be 
decreed that J. O. Brown, Samuel Sev- 
erance, Thomas Hare, A. A. Hutchin- 
son and Philip Reymer pay complainants 
and other creditors all moneys which 
they drew out of said bank between 
May 21, 1884, and the date of the assign- 
ment to Henry Warner. 

The defendants filed answers denying 
the material averments of the bill. 


THE FACTS AS FOUND BY THE MASTER OR 
REFEREE, 


The case was referred to H. Hice, Esq., 


as master, who found, among other 
things, the following facts, substantially : 
W. N. Riddle was, on December 27, 
1882, elected president of the Penn Bank, 
and was re-elected in the years 1883 and 
1884. In 1883, the president began to 
misappropriate the funds of the bank 
for the purpose of carrying on gambling 
speculations in oil. The money, ab- 
stracted from the bank for this purpose, 
was, from time to time, charged on the 
individual ledger of the bank against 
persons and firms, and principally 
against fictitious persons and firms, as 
over-drafts. The president, in combina- 
tion with the cashier, kept these tran- 
sactions from the knowledge of the 
directors, and on May, 19, 1884, sub- 
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mitted a statement to the board, which 
on its face showed that the bank was in 
good condition. When the bank became 
embarrassed on May 21, 1884, the direc- 
tors raised, on their individual credit, 
$289,000, and the bank reopened on 
May 23, 1884, and remained open until 
May 26, 1884, when it finally closed 
its doors. On May 28, 1884, the bank 
made a general assignment for the bene- 
fit of its creditors to Henry Warner. 

On May 26, 1884, after the bank had 
failed, the directors, Brown, Severance, 
Hare, Hutchinson and Reymer, with- 
drew their deposits. Some of these 
amounts were, however, subsequently 
paid over to the assignee. 

The master found that the directors 
had no knowledge of the fraudulent 
misappropriation of the funds of the 
bank. It also appeared, from the testi- 
mony, that James H. Hopkins was 
absent from the city at the time of the 
suspension, and during most of the time 
of the irregularities in the management 
of the bank; that Frank Rahm was not 
a director at the time; and, that James 
Herdman and Philip Reymer were in 
infirm health, and unable to attend to 
business. 

The master recommended a decree 
against Riddle and Reiber, president 
and cashier, and that the bill should be 
dismissed as to the other defendants. 


OBJECTIONS MADE TO MASTER’S RECOM- 
MENDATION THAT DIRECTORS, OTHER 
THAN PRESIDENT AND CASHIER, BE NOT 
HELD, 


The assignee filed, inter alia, the fol- 
lowing exceptions tothe master’s report: 


‘*4, The master errs in failing to find that the 
defendants, the directors of the bank, by gross 
negligence in the management of its affairs, 
made possible and invited the improper use of 
funds, which resulted in the great loss to the 
bank, 
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5. The master errs in not finding that the 
‘directors of said bank were grossly negligent, 
in that they did not take the ordinary precaution 
against excessive over-drafts, and thus enabled 
ithe president of the bank to abstract its funds 
without detection. 

6. The master errs in not finding and report- 
‘ing that the defendants, directors of the Penn 
Bank, were guilty of gross negligence of the 
management of the affairs of said bank, and 
that, by reason of such negligence, the bank 
lost at least one million dollars, and that said 
defendants, Thomas Hare, James H. Hopkins, 
James Herdman, F, B. Laughlin, Samuel Sever- 
ance, Philip Reymer, A, A. Hutchinson, Frank 
Rahm, T, Brent Swearingen, A. M. Cavitt, D, 
W. C. Carroll, George C. Davis and J. O. Brown 
are liable to Henry Warner, assignee, for said 
‘sum. 

7. The master errs in recommending that the 
bill be dismissed as to the defendants, Laughlin, 
Herdman, Hopkins, Carroll, Swearingen, Sever- 
-ance, Reymer, Hare, Davis, Rahm and Cavitt. 

8. The master errs in not finding and report- 
ing the amount for which the defendants, W. 
N. Riddle and G. L. Reiber, are liable to 
;plaintff. 

g. The master errs in finding that Thomas 
Hare and Samuel Severence paid to the assignee 
‘the money improperly withdrawn by them from 
the bank on May 26, 1883, and in not finding 
that said Hare and Severance expressly ad- 
mitted that they did not pay said money, nor 
any part of it, to said assignee, and in not find- 
ing and reporting that Thomas Hare is liable, 
on said account, for $3,716.23, with interest 
from May 26, 1884, to the date of the decree, 
and Samuel Severance is liable for $554.54, with 
interest from May 26, 1884, to the date of the 
decree.” 


DECREE OF ALLEGHENY COURT OF COMMON 
PLEAS, 


The court overruled the 4th, 5th, 6th 
and 7th exceptions, and sustained the 
8th and goth exceptions, and entered a 
decree, to the effect that Reiber should 
pay to the assignee $500,000; that 
Riddle should pay $1, 200,000, that Hare 
and Severance should pay the amounts 
of their deposits, withdrawn on May 26, 
1884; that the defendants should pay 
the costs of the suit; and that, upon 
payment of the costs, the bill should be 
dismissed as to the directors. 


OBJECTION TO DECREE BY BANK’S’ AS- 
SIGNEE, 


The assignments of error of Henry 
Warner, assignee, specified that the 
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court erred, 1-4, in dismissing the as- 
signee’s 4th, 5th, 6th and 7th excep- 
tions, quoting them respectively; 5, in 
the application of the law to the facts 
as found in the opinion upon the excep- 
tions to the master’s report, in that said 
facts warrant the conclusion that the 
directors, defendants, were guilty of 
such negligence in the management of 
the Penn Bank as to render them per- 
sonally liable for its losses; 6, in the 
legal conclusion from the facts found 
that the defendants, directors, are not 
liable for the percentage of loss, occa- 
sioned by the negligent reopening of the 
bank; 7, in not finding and entering a 
decree that the defendants, directors, 
were liable to and should pay the cred- 
itors for their percentage of loss occa- 
sioned by the reopening of the bank, 
and that they were so liable to, and 
should pay the amount of $225,000; 8, 
in decreeing that the bill should be dis- 
missed as to the directors; 9, in not de- 
creeing that the directors should pay 
the losses to the bank, ascertained by 
the court to be $1,200,000; 11, in find- 
ing the defendants, James H, Hopkins, 
on account of absence on public busi- 
ness; James Herdman, on account of 
infirm health; Frank Rahm, on account 
of not being a director a the time; and 
Philip Reymer on account of infirm 
health, and, probably, unable to attend 
to the business, were relieved. 


OBJECTION OF A PARTICULAR DIRECTOR, 


Tae assignment of error of Thomas 
Hare, specified the portion of the decree 
directing him to pay over the amount of 
his deposit to the assignee. 


DIRECTORS OBJECTIONS TO PAYING COSTS, 


The assignment of error of A. A, 
Hutchinson, specified that the court 
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erred in imposing the costs upon the 
defendants. 

For assignee, D. F. Patterson, H. A. 
Miller and A. M. Brown, Esgs. For 
Thomas Hare, Messrs. Lazear & Orr. 
For directors of Penn Bank, S. 
Schoyer, Jr., D. T. Watson, T. C. Lazier, 
J. M. Stoner. Geo, W. Guthrie, Isaac S. 
Van Voorhis, Esgs., and Messrs. Knox & 
Reed. 


OPINION OF COURT BY PAXSON, C, J. 


This case has been so carefully con- 
sidered by the learned master and court 
below, that little remains for us to add. 
Indeed, in a case of such magnitude, 
nvolving a vast mass of testimony, we 
can do little more than see that the 
principles upon which it has been de- 
cided below are sound. 

Briefly stated, the bill was filed for 
the purpose of holding the officers and 
directors of the bank responsible for the 
losses resulting from its failure. It is 
claimed that the officers and directors 
were negligent in their management of 
the bank’s affairs, and that, by reason of 
such negligence the losses occurred. 


CAUSE OF DISASTROUS FAILURE STATED. 


It is conceded on all sides that the 
losses and the disastrous failure of the 
bank were directly traceable to Mr. 
Riddle, its late president, now deceased. 
He practically emptied the vaults of the 
bank in carrying on a gigantic specula- 
tion in oil. This was done with the 
knowledge of the cashier, and the co- 
operation of one or more clerks or sub- 
ordinates, It would have been extremely 
difficult, if not practically impossible, 
for any person to have committed such 
a swindle without the co-operation of 
some one inside. The question is whether 
the directors ought to have known of 
these transactions, and whether their 
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failure to know what the real plunderer 
was doing, was such negligence on their 
part as to render them liable to the 
creditors of the bank. 

The Penn Bank closed its doors in 
May, 1884. It is not too much to say 
that its failure was a great shock to the 
business interests of Pittsburg. It was 
the cause of much excitement; led to a 
large amount of litigation, much of it 
directed against the board of directors. 
As usual, in such cases, the current of 
public opinion was turned against them, 
and up to the present time they have 
been defending themselves against hos- 
tile litigation. The time has now arrived 
when the rights of the parties can be 
considered calmly, and disposed of in 
disregard of prejudiced or popular 
clamor. 


EXTENT OF DIRECTORS’ DUTIES. 


The first question that naturally sug- 
gests itself for our consideration is, the 
extent of the duties which the directors 
of a bank owe to the stockholders, whom 
they represent directly, and the creditors, 
whom they represent indirectly. 

Upon this point there is a general mis- 
apprehension in the popular mind. This 
finds expression, after bank failures, in 
severe condemnation of directors, and a 
general assertion of the doctrine that 
their duty requires them to be familiar 
with all the details of the management. 
In the popular mind they are held to the 
rule that they ought to take the same 
eare of the affairs ot the bank that they 
do of their own private business. Even 
the learned judge below evidently adop- 
ted this view, when he said in his 
opinion: 

“If we were to decide this case on first impressions 
as to the conclusions of fact to be drawn, and under 
the decisions cited and rules laid down in the minority 
opinion in Briggs v. Spaulding, we wouid say there 
Sow a or want of the ordinary care 


fair intelligence would take of his own 
affairs. 
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DIRECTOR NOT HELD TO SAME ORDINARY 
CARE HE TAKES OF HIS OWN AFFAIRS, 
It cannot be the rule that the director 

of a bank is to be held to the same or- 

dinary care that he takes of his own 
affairs, He receives no compensation 
for his services. He is a gratuitous 
mandatory. His principal business at 
the bank is to assist in discounting 
paper, and for that purpose he attends 
at the bank at stated periods—generally 
once or twice a week—for an hour or 
two. The condition of the bank is then 
laid before him, in order that he may 
know how much money there is to loan. 
Once or twice a year there is an exam- 
ination of the condition of the bank, in 
which he participates. The cash on 
hand is counted, the bills receivable and 
securities examined, to see whether they 
correspond with the statement as fur- 
nished by the officers. Beyond this he 


has little to do with either the cash or 
the books of the bank. They are in the 


care of salaried officials who are paid 
for such services, and selected by reason 
of their supposed integrity and fitness. 
To expect adirector, under such circum- 
stances, to give the affairs of the bank 
the same care that he takes of his own 
business, is unreasonable, and few re- 
sponsible men would be willing to serve 
upon such terms. In the case of a city 
bank, doing a large business, he would 
be obliged to abandon his own affairs 
entirely. A business man _ generally 
understands the details of his own 
business, but a bank director cannot 
grasp the details of a large bank without 
devoting all his time to it, to the utter 
neglect of his own affairs. 

A vast amount of authority has been 
cited upon this question, which we do not 
think it necessary to review. It is suffi- 
cient to refer to a few cases only. In 
Spering’s Appeal, 71 Pa. St., 11, the sub- 
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ject is very fully discussed by the late 
Justice SHARswoop, and the rule of or- 
dinary care is laid down. Not, how- 
ever, the ordinary care which a man 
takes of his own business, but the or- 
dinary care of a bank director in the 
business of a bank. Negligence is the 
want of care according to the circum- 
stances, and the circumstances are every- 
thing in considering this question. The 
ordinary care of a business man in his 
own affairs means one thing; the ordi- 
nary care of a gratuitous mandatory is 
quite another matter. The one implies 
an oversight and knowledge of every 
detail. of his business; the other sug- 
gests such care only as a man can give 
in a short space of time to the business 
of other persons, from whom he receives 
no compensation. 

The same learned judge in Marsh v. 
Saving Fund, 5 Phila., 30, laid down the 
rule as follows. 

“As to directors, however, receiving no benefit or 
advantage, they can be considered only as gratuitous 


mandatories, liable only for fraud or such gross neg- 
ligence as amounts to fraud.” 


Again in Spering’s Appeal, supra, he 
said: 

“Indeed, the directors are themselves stockholder: 
interested as well as all others, that the affairs an 
business ot the corporation should be su ul. 
When we ascertain and determine that they have not 
sought to make any profit not common to all the stock- 
holders, we raise a strong presumption that they have 


wena to the administration their best judgment 
and skill.” 


THE DOCTRINE OF THE NATIONAL SU- 
PREME COURT, 


We may also refer to Briggs, Receiver, 
v. Spaulding, 141 U. S., 132, which goes 
even further than our own cases upon 
this point. It does not relieve a director 
from the consequences of gross negli- 
gence in the performance of his duty, 
but it holds that he is not responsible 
where he has used the ordinary care 
which bank directors usually exercise. 
It is true this was the case of a national 
bank, but we apprehend that what is 
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negligence on the part of a director of a 
national bank, would, as a general rule, 
be negligence by a director of a state 
bank, and subject to the same liability. 

In regard to what is ordinary care, 
regard must be had to the usages of the 
particular business. Thus, if the di- 
rector of a bank performed his duties, 
as such, in the same manner as they 
were performed by all other directors of 
all other banks in the same city, it could 
not fairly be said that he was guilty of 
gross negligence. And care must be 
taken that we do not hold mere gratu- 
itous mandatories to such a severe rule 
as to drive all honest men out of such 
positions. This thought is so well ex- 
pressed by Sir GEorcE JesseL, M. R., 
in his opinion in Zn re Penn Coal Mining 
Company, 10 Ch. Div., 450, that I give 
his remarks in full: 


“One must be very careful in administering the law 
of joint-stock companies, not to press so hard on hon- 
est directors as to make them liable for these construct- 
ive defaults, the only effect of which would be to deter 
all men of any property, and, pes perSege all men who have 
any character tol directors of com- 

io at all. On the one hand, Tinie the court should 

o its utmost to bring fraudulent directors to account; 
and, + the ot uld also do its best to 

allow honest men to act seqeeun bly as directors. 
Willful default nodoubt ae the case of a neglect- 
ing to sue, though he might, by sui earlier, have 
recovered a trust fund; in that case he is made liable 
tor want of due diligence in his trust. But I think di- 
rectors are not liable on the same principle.” 


RULE DEDUCED AND APPLIED—GRATUIT- 
OUS DIRECTORS ONLY LIABLE FOR FRAUD 
OR SUCH GROSS NEGLIGENCE AS AMOUNTS 
TO FRAUD—RESULT, DIRECTORS NOT 
LIABLE, 


Holding, then, the rule to be that di- 
rectors, who are gratuitous mandatories, 
are only liable for fraud, or for such 
gross negligence as amounts to fraud, 
it remains but to apply this principle to 
the facts of this case. 

It is not alleged—it has never been 
alleged—that the hands of these direct- 
ors are stained by fraud. The bank 
was wrecked by its president, with the 
cashier and some of the clerks aiding 
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and abetting. It was adroitly done, so 
far as the means were concerned, and it 
was concealed wholly from the directors. 
False entries were made in the books, 
and false accounts, or accounts with ficti- 
tious persons, were opened so as to hide 
the theft. The reports of the bank’s 
condition, made by the president and 
directors, from time to time, showed it 
to be in good condition, while in point 
of fact it was honey-combed with 
fraud, and its assets squandered in wild 
speculations. It may be asked, why did 
not the directors discover this by an ex- 
amination of the books? The answer is, 
that, ifthey had examined every book 
in the bank, with a single exception, 
they would not have found the fraud. 
That exception is the individual ledger. 
All frauds were dumped into this book, 
and appeared nowhere else. The indi- 
vidual ledger contains the accounts of the 
individual depositors, and this book, by 
the rules of a large majority of Pittsburgh 
banks, the directors are not allowed to 
see. This is a rule of policy on the part 
of most city banks, and the reason for 
it is, at least, plausible. A director 
largely engaged in business, may have 
a number of rivals in the same business 
who are depositors in the bank. If he 
is permitted to examine their accounts 
it gives him an advantage and an in- 
sight into a rival's affairs that few busi- 
ness men would tolerate. Hence, it isa 
question with many banks whether to 
adopt this rule or to lose valuable 
customers, and they generally prefer 
the former. We are not speaking 
of the wisdom of the rule, only of 
its existence, as bearing upon the ques- 
tion of the directors’ negligence. Are 
they to be held to be guilty of gross 
negligence in not examining a book, 
which, by the rules of their own bank, 
and of four-fifths of the other banks in 
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Pittsburgh, the directors were not per- 
mitted to see? 

Nor do we think the directors were 
bound to regard the statements sub- 
mitted to them as false, and the presi- 
dent, cashier and clerks as thieves. 
They had nothing to arouse suspicion. 
All of these gentlemen stood high; they 
were the trusted agents of the corpora- 
tion; paid for their services, and re- 
garded in the community in which they 
lived as honest men, 

Aside from this, the directors were the 
heaviest stockholders of the bank, They 
collectively owned a large portion of it. 
And so thoroughly were they deceived 
by the president as to its condition that, 
when the first stoppage occurred, they 
not only believed the suspension was 
temporary, but showed their faith by 
their works, and upon their individual 
credit raised the sum of $289,000 to en- 
able it to resume. They did not desert 
the ship like a parcel of drowning rats, 
but imperiled their private fortunes in 
an effort to keep it afloat. Under such 
circumstances, it would be an act of 
gross injustice to hold them liable for 
the frauds of others, in which they had 
no participation—of which they had no 
knowledge—and which have only been 
brought to light with the aid of experts. 
We must measure this transaction by the 
light which these directors had at the time 
the transaction occurred. It would be 
unfair to judge them by the calcium 
light which has been turned on for six 
years, and which has enabled us to trace 
at last the sinuous path of Riddle and his 
confederates in crime, and the means by 
which this bank had been robbed and 
plundered. 

We are of opinion that the master and 
the court below were right in their con- 
clusion, and the decree is affirmed 
upon the appeal of the assignee, and the 


appeal dismissed at his costs. 


LIABILITY OF DIRECTORS FOR COSTS— 
WARNER’S APPEAL, 


This was a cross-appeal from the same 
decree as that in Warner's Appeal. It 
was taken by the directors of the bank, 
and they complain that ‘‘ the court be- 
low erred in imposing upon the direct- 
ors, the defendants below and appel- 
lants here, the costs of this case, inclu- 
ding a master’s fee of $2,500.” 

Costs in equity are in the sound dis- 
cretion of the court, and we always hes- 
itate to reverse for the exercise of such 
discretion. In this case, however, the 
directors have been compelled to defend 
themselves for years against litigation, 
which a careful and dispassionate exam- 
ination of the case, at the proper time, 
would have shown to have been without 
merit. Having succeeded in vindicating 
themselves from the charges made 
against them, we do not think they 
should now be compelled to pay the 
costs. The general rule is that the 
losing party shall pay the costs of his 
unsuccessful litigation, and we see noth- 
ing in this case to take it out of this 
rule. 

The decree is reversed as to costs, and 
it is ordered that the costs here and be- 
low, including the master’s fee, be paid 
out of the funds in the hands of the 
assignee. 


LIABILITY OF DIRECTOR WITHDRAWING 
DEPOSIT ON DATE OF FAILURE, 


Thomas Hare, one of the defendants, 
assigns as error upon this appeal, that 
the court below erred in making and 
entering the sixth paragraph of the de- 
cree, which orders him to pay to the 
said assignee the sum of $3,716.23, with 
interest thereon from May 26, 1884, less 
five and seven-eighths per cent. of the 
principal sum, said deduction being the 
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amount of the dividend paid by the as- 
signee to creditors upon the distribution 
heretofore made by the assignee. 

The facts are as follows: Thomas 
Hare & Son, appellant’s firm, had the 
sum of $3,716.23 on deposit in the Penn 
Bank, on the day the bank finally closed. 
Being in the bank at the time, he drew 
this money out. The master and the 
court below held that he had no right to 
do so, and thus obtain a preference, 
after the bank had closed. There could 
have been no doubt about this if the 
money had been his individual money. 
But he contends, that because it be- 
longed to his firm he hada right to 
withdraw it. We think it is a distinction 
without a difference. It was his act, 
and even if we treat it as the act of the 
firm, it was done upon information ob- 
tained by him in his confidential rela- 
tion as a director of the bank. We think 
the decree against him was properly 
entered, and his appeal is dismissed at 
his costs. 








° 


FUTURE-PAYABLE CHECK—DAYS 
OF GRACE—MASSACHUSETTS. 





Supreme Judicial Court of Massachusetts. 
Suffolk, January 9, 1892. 





Way v. Tow Le. 


An instrument in form of a check, which read: 

“yoo Franklin Street. $200. Boston, Aug, 31, 1889. 
The National Revere Bank of Boston, pay to the order 
of Geo. H. Towle, Oct. 1, 1889, two hundred dollars. 
No. 9,288. [Signed] SAMUEL W. CREECH, Jr.” 

Held a check, and not entitled to grace. 


Exceptions from supreme judicial 
court, Suffolk county; Rosert R. Bis- 
HOP, Judge. 

Action on contract by John M. Way 
against George H. Towle. The instru- 
ment declared on read: 
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“too Franklin street. $200. Boston, Aug. 31, 1889. 
The National Revere Bank of Boston, pay to the order 
of Geo. H. Towle, Oct. 1, 1889, two hundred dollars. No. 
2 W. CREECH, Jr. [Indorsed:] Geo. H. 

It was an ordinary printed form of 
bank-check, and made by one Creech, 
and defendant indorsed the same to the 
plaintiff before its maturity. Creech 
did not pay it October 1, 1889, and on 
that day it was presented at said bank 
by a notary, and payment refused, and, 
on the same day, the notary protested 
the same, and gave notice of said non- 
payment to the defendant, and action 
was commenced October 3, 1889. Plain- 
tiff had judgment, and defendant took 
exceptions. 

J. M. Way, for plaintiff. W. B. Gale, 
for defendant. 

Morton, J. The question in this case 
is whether the instrument declared on is 
a check ora bill. If the former, it had 
no days of grace; if the latter, it had, 
and demand was prematurely made, and 
the indorser is not liable. The question 
whether a check made payable on a day 
subsequent to its date should be re- 
garded as a check or as a bili has been 
decided differently in different jurisdic- 
tions. In re Brown, 2 Story, 502; Cham- 
pion v. Gordon, 70 Pa. St. 474; Bank v. 
Wheaton, 4 R. I. 30; Jvory v. Bank, 36 
Mo, 475; Henderson v. Pope, 39 Ga. 361; 
Morrison v. Bailey, 5 Ohio St. 13; Afin- 
turn. Fisher, 4 Cal, 36; Bowen v. Newell, 
13 N. Y. 290. 

In the present case the check appears 
to be upon one of the ordinary printed 
blanks of the bank on which it is 
drawn. It is dated August 31, 1889, 


and the only difference that is suggested 
between it and an ordinary check is that 
it is made payable October 1, 1889. If 
it had been post-dated as of that date, 
it would not have been payable till then, 
and yet would in that case have been a 
It has all the other character- 


check. 
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istics of a check; and we cannot believe 
that it was intended by the parties, or 
would have been taken by the bank on 
which it was drawn, as anything else 
than acheck. It is often convenient to 
make a check payable at a future day, 
and we see no valid distinction between 
post-dating it and making it payable at 
a subsequent date. In the latter case, 
as in the former, it is expected that it 
will be presented on the day when pay- 
able, which, in the one instance, would 
be the day of its date, and in the other 
the day fixed for its payment, and that 
there will be funds to meet it, and that 
it will then be paid. And neither in the 
latter case, any more than in the former, 
would it be expected that the holder 
would present the check for acceptance 
before payable by the bank on which it 
was drawn, and, on its refusal to accept 
it, protest it, and bring suit forthwith 
against the drawer for non-acceptance. 
We think it better accords with the in- 
tent and understanding of the parties 
and of bankers and business men gener- 
ally to treat the instrument in suit as a 
check than as a bill of exchange, and 
we see no valid objection to doing so. 
Exceptions overruled. 





Oo 





DEMAND—NOTE FALLING DUE 
ON SUNDAY—NEBRASKA. 





Supreme Court of Nebraska. Jan. 4, 1892. 





First Nat. Bank or Hastincs v. Mc- 
ALLISTER. 


Under the provisions of section 8, c 41, Comp, St., 
legal holidays, and Sundays are grouped together, so 
far “as regards the presenting for payment or accept- 
ance, and the protesting and giving notice of dishonor 
of bills of exchange, bank-checks or promissory 
notes,’”’ and, where the third day of grace falls on Sun- 
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day, presentment or demand on the following Monday 
will be sufficient. 


(Syllabus by the court.) 


Error to district court, Adams county ; 
Gas.in, Judge. 

Action by the First National Bank of 
Hastings against John McAllister as in- 
dorser onanote. Judgment for defend- 
ant. Plaintiff brings error. Reversed. 

J. B. Cessua, for plaintiff in error. 
J. R. Patrick, for defendant in error. 


Maxwe tL, J. The plaintiff in error 
brought an action against the defendant 
in error, as indorser on a promissory 
note. It being alleged in the petition 
that the third day of grace was Sunday, 
and that demand of payment was made 
on the following Monday, and the no- 
tice thereof given the indorser. The 
court, therefore, held that the indorser 
was not liable, and sustained the de- 
murrer, and the plaintiff not desiring to 
amend, the action was dismissed. Sec- 
tion 1, c. 41, Comp. St., provides: 


“All bonds, 
foreign and in 
money certain, and made payable to any person or 
order, or to any person or assigns, shall be negotiable 
by indorsement thereon, so as absolutely to transfer 
and vest the property thereof in each and every in- 
dorsee successively, but nothing in this section shall 
be construed to make negotiable any such bond, note, 
or bill ofexchange, drawn payable to any person or 
persons alone, and not drawn payable to order, bearer, 
or assigns ; provided.that all such bonds, promissory 
notes and bills of exchange, made payable to bearer. 
= be transferable by delivery without indorsement 
thereon. 


poomtaneey notes, bills of exchange, 
and, drawn for any sum or sums of 


Section 3 provides: 


“ All notes, bonds, or bills made negotiable by this 
chapter shall be entitled to three days’ grace in the 
time of payment, and the demand of payment from 
the maker on the third day of grace or acceptance. if 
the instrument is a sight draft, and notice of non- 
payment or non-acceptance, thereof to the indorser, 
within a reasonable time, shall be adjudged due dili- 
gence, under the provisions of this chapter, unless the 
opaees Ss) express, in writing, other condi- 
ons. 


Section 8 declares that: 


“The following days, to-wit: The 1st day of Jan- 
uary; February 224; and the 22d of April, which shall 
be known as ‘Arbor Day,’ the 25th day of December; 
the 30th day of May; and July 4th; and any day - 
pointed or recommended by the governor of this sta 
or the president of the United States as a day of fast 
or pe pty and when any one of these days 
shall occur on Sunday, then the Monday following— 
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shall for all purposes whatsoever, as regards the pre- 
senting for payment or acceptance, and the protesting 
and giving notice of the dishonor, of bills of exchange, 
bank-checks, or promissory notes, made after the 
passage of this act, be deemed public holidays, and be 
treated and considered as is the first day of the week, 
commonly called ‘ Sunday ;’ provided, that, when any 
one of these days shall occur on Monday, any bill of 
exchange, bank-check, or prousenesy note, made after 
the passage of this act, which, but for this act, would 
full due and be payable on such Monday, shall become 
due and payable on the day thereafter.” 


Section 9 makes the first Monday in 
September a public holiday to the same 
extent as above named. It will be ob- 
served that in section 8 the 1st of Janu- 
ary, 22d of February, 22d of April, 3oth 
day of May, July 4th, December 25th, 
and, by section 9, Labor Day, or the 
1st Monday in September of each year, 
together with any day appointed by the 
president of the United States or gov- 
ernor of the state as a fast or thanks- 
giving, shall be a legal holiday, and, 
when any of these days shall occur on 
Sunday, they shall be treated and con- 
sidered ‘‘as is the first day of the week, 
commonly called ‘Sunday,’ and the 


Monday following shall, for all purposes 
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whatsoever, as regards the presenting 
for payment or acceptance, and the pro- 
testing and giving notice of the dishonor, 
of bills of exchange, bank-checks, or 
promissory notes,” etc. That all of 
these days, including Sunday, are em- 
braced in the above section is evident, 
when we consider the whole together. 
For the purpose of protest of commer- 
cial paper, a legal holiday is placed on 
a par with Sunday, and it is declared 
that demand on the following Monday 
shall be sufficient. The language of the 
proviso is very broad. In other words, 
legal holidays, for the purposes named, 
are placed upon an equality with Sun- 
day; and in either case, where the third 
day of grace falls on Sunday, or a legal 
holiday, a presentment of demand of 
payment on the following day is suffi- 
cient. The court, therefore, erred in 
sustaining the demurrer. The judgment 
of the district court is reversed, and the 
cause remanded for further proceedings. 
The other judges concur. 
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ABSTRACTS AND NOTES OF CASES. 


Character of Deposit in Bank of County Funds. 


County Deposits in Iowa are not Trust Funds Entitled to Preferential Payment over Other Deposits in a 
Bank which has Failed. 


IOWA, 


The case of CADWELL v. KING, supreme court 
of Iowa, January 20, 1892, arose out of the 
failure of Cadwell’s Bank at Logan, in which 
the treasurer of Harrison county had deposited 
certain funds of the county. The sureties on 
the bank’s bond reimbursed the county, and 
then sought to stamp the deposit asa trust fund 
and obtain full payment from the bank’s as- 
signee. The Iowa Code, § 912, as amended by 
Acts 17th General Assembly, c. 155, permits a 
county treasurer, when authorized by the board 
of supervisors, to deposit county funds in a 
private bank, providing such bank shall first 
give a bond, with approved sureties, conditioned 
to hold the treasurer harmless from loss. It 
was in pursuance of this statute the money was 
deposited. The court held that the statute did 
not limit the treasurer to ‘‘special” deposits, 
and that the money lost its trust character when 
deposited. Otherwise, the bank could derive 


no benefit from the deposit, for the compensation: 
obtained from their use was the inducement 
which led the banks to incur the expense of pro- 
curing bonds, and engaging to safe-keep and 
return the money. Because of the greater 
security resulting from such deposits it is to the 
interest of the public that they should be made, 
and the intent of the statute would be in a great 
measure defeated by holding county funds to 
be special deposits. Accordingly the sureties 
had no special claim to the county funds over 
general creditors, 

The court also held, on a further contention 
of the sureties, that the facts that the sureties 
were induced to sign the bond by the fraud of 
the bank, and that the bank was insolvent when 
the deposits were made, do not give the sureties 
any equity against the funds in the hands of the 
assignee superior to that of the general cred- 
itors. 


Attachment of Bank Deposits. 


NEW YORK. 


Many a hunter who has levelled his piece and, 
as he thinks, safely bagged his game, discovers 
later, to his astonishment, that the bird has 
flown. So it is, sometimes, with the hunter 
after bank deposits with the attachment gun. A 
recent illustration is afforded by the New York 
court of appeals, in their decision of HAYDEN v. 
THE NATIONAL BANK OF THE STATE OF NEW 
York, filed December 1, 1891. 

Creditors of the firm of ‘‘G. H. Loker & 
Brothers,” of St. Louis, Mo., obtained an at- 
tachment against their property in New York, 
which was delivered to the sheriff in New York 


City, for service. The christian names of the 
members were unknown, and they were de- 
scribed in the warrant as ‘‘G. H. Loker and 

Loker.” ‘‘G. H. Loker & Bro.” had an 
account, under the last quoted name, with the 
National Bank of the State of New York. There 
the sheriff called and attempted to serve the 
attachment by delivering to the cashier a cer- 
tified copy of the warrant, upon which was in- 
dorsed a notice to the effect that by it the sheriff 
Was commanded to attach all the property of 
the defendant ‘‘ G, H, Loker” within his county, 
and that having been informed that the said 
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bank had in its possession certain moneys be- 
longing to said defendant, and was indebted to 
him, he particularly attached and required to be 
delivered and paid over to him the money and 
property of said defendant in possession or 
under control of the bank. At that time the 
bank was indebted to G. H. Loker & Bro., 
$2,000, which it subsequently applied to a later 
maturing note on which Loker & Bro. were liable. 

Was the service by the sheriff effectnal to attach 
the funds of the firm on deposit with the bank? 
If so, the bank must pay. Otherwise, it could 
hold the deposit. 

With the exception of Potter J. dissenting and 
Haight J. absent, the court of appeals, second 
division, decide the attachment proceeding in- 
effectual. 

The bank was not indebted to Loker individu- 
ally, but to Loker & Brother. The notice did 
not show any intention to attach the money due 
Loker & Brother, but money due Loker individu- 
ally. The notice was insufficient for that pur- 
pose, The depositors were non-residents, and 
the statute must be substantially complied with. 
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The statute requires the service of both warrant 
and notice, and to the latter the holder must 
look to ascertain what property is attached. If 
he pays or delivers property not specified in 
the notice, the attachment proceedings afford 
him no protection, and his indebtedness to his 
creditor is not discharged. The cases relating 
to sufficiency of notice to charge indorsers of 
negotiable paper are not applicable, in view of 
the plain provisions of the statute, ‘‘ The holder 
of the attached property must derive his knowl- 
edge of the object in serving him from the 
notice, and knowledge or information received 
from other sources is of no importance.” The 
sheriff might have made his notice in general 
terms so as to include the property of the firm, 
and of either member thereof, but having lim- 
ited it to the property of one member, it was in- 
sufficient to reach the deposit due to the firm, 
and the bank was justified in giving no attention 
to it. 

This case is of particular interest to bankers 
in the State of New York, as the decision arises 
under the New York Statute. 


County Vouchers are Not Negotiable Instruments. 


TEXAS, 


Bankers or other purchasers should always be 
on their guard against purchasing non-negoti- 
able paper of any description, without full in- 
vestigation, for there is always the danger of 
defeat of the security in their hands by the 
original debtor. In STRINGER v. Morris, de- 
cided by the supreme court of Texas, October 
30, 1891, a school teacher held proper vouchers 
for his salary payable by Stringer, the treasurer 
of Franklin county. He applied to the treasurer 
for the money without the vouchers, and upon 
his promise to bring and surrender them, 
received payment. The money received, the 
teacher then sold his vouchers to Morris who 
had no notice of the foregoing transaction, Art, 
975 of the Revised Statutes of Texas, as amended 
by act April 5, 1889, requires county treasurers 
to take up and punch vouchers at the time they 
pay them, and the trial court gave judgment 
for the purchaser against the county treasurer 
and his sureties, because the treasurer was 


guilty of official negligence in not complying 
with the statute; holding him liable to any per- 
son injured. But the supreme court of Texas 
reverses the judgment. The purpose of the 
statute cited, it says, ‘‘ is to protect the county 
in its settlements with the treasurer. Such 
vouchers cannot be treated as negotiable paper. 
When the teacher was paid, the debt was dis- 
charged, whether the vouchers were surrendered 
or not, and, owning no debt, he could not by 
transferring the vouchers create one, or invest 
the purchaser with what he did not own himself. 
The purchaser, who saw proper to act upon the 
possession and appearance of the vouchers with- 
out making an investigation with regard to the 
actual continued existence of the debt, must 
submit to the consequences resulting from its 
having been in fact paid. There did not exist 
any relation between the treasurer and Morris 
that would give the latter a cause of action 
against the former for damages occasioned by 








The treasurer owed no duty 
Nor do 
we think that the loss that was subsequently in- 


his negligence. 
with regard to the vouchers to Morris 





The personal liability of directors for wilfully 
violating, or for permitting to be violated, astate 
statute restricting the amount which a bank may 
loan to any one person, is passed upon by two 
recent decisions of the supreme court of Mis- 
souri. The liability for any loss which accrues is 
decreed, although the statute itself provides no 
penalty for the violation. ’ 

Section 916, of the Missouri Revised Statutes 
of 1879, provides: ‘‘ Nocorporation organized 
under this article, or heretofore organized under 
a general or special law of this state, shall loan 
its money to any individual, corporation, or 
company, directly or indirectly, or permit any 
individual, corporation, or company to become 
at any time indebted to it in any sum exceeding 
twenty-five per cent, of its capital stock actually 
paid in, or permit a line of loans to any greater 
amount to any individual or corporation ; nor 
shall any such corporation receive or hold the 
name of any director or any officer of the same 
as principal or security or indorser upon paper 
to an amount greater than twenty-five per cent. 
of its capital stock, unless such borrower deposit 
with such corporation collateral security, or exe- 
cute a deed of trust or mortgage upon real estate 
or personal property, which at the time is as- 
sessed or assessable for taxable purposes at a 
valuation ten per cent. in excess of such loan 
or indebtedness and above the limitations in this 
section: provided, that the provisions in this 
section shall not be so construed as in any wise 
to interfere with the rules and regulations of 
any clearing-house association in this state in 
reference to the daily balances between banks.” 

In THomPsON v. GREELY, decided December 2, 
1891, the receiver of the Provident Savings 
Bank, (a Missouri bank of deposit and disconnt, 
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curred by him by purchasing the debt can be 
treated as the ordinary or probable consequence 
of the failure of the treasurer to take up and 
punch the vouchers.” 


Liability of Bank Directors for Excessive Loans. 





MISSOURI, 
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with a capital of $200,000, $191,000 of which had 
been paid in) brought suit against the directors 
for wilfully and knowingly violating this statute, 
by which loss to the bank resulted. Loans 
had been made toa corporation known as the 
Anchor Milling Company, in excess of twenty- 
five per cent. of the capital, and without security. 
No bad faith or negligence on the part of the 
directors was charged; simply a wilful and 
known violation of the statute. 

Objection was first made to the right of the 
receiver to sue. The court held that the Mis- 
souri statute (Rev. St., 1889, § 551), which author- 
izes receivers to bring suits in their own names 
for the purpose of collecting notes, bills, book- 
accounts, or other evidences of debt, does not 
authorize the receiver of an insolvent corporation 
to sue its directors on account of losses suffered 
by the corporation through their misconduct. 

But, it further adjudged that the statute does 
not prevent a court of chancery which has ap- 
pointed the receiver from ordering him to bring 
such an action, and the power to make such an 
order is within the court’s general equitable 
jurisdiction. 

The court, on the receiver's application, hav- 
ing instructed the receiver to sue, his right so to 
do was declared. 

Further claim was then made by the directors 
respecting their non-liability. The statute im- 
poses no penalty or liability on either the cor- 
poration or its directors for violation of its 
provisions; and they contended, therefore, 
there was no cause of action. This con- 
tention the court overrules, declaring the 
directors liable, nevertheless, at common law 
for breach of duty. Upon this point the court 
says i 
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‘It is true, the statute imposes no penalty or 
liability on either the corporation or its directors 
for the violation of its provisions, and an action, 
therefore, must be at common law for breach of 
duty. But every violation of law is a breach of 
duty. It has been seen that the directors are 
responsible to the corporation they undertake to 
manage for all losses occasioned by any flagrant 
breach of their duty. Whether that duty re- 
quired good faith and honesty in the adminis- 
tration of the affairs and business of the corpora- 
tion as is imposed at common law, or whether 
it was a duty enjoined or an act prohibited by 
statute, could make no difference so far as the 
doing or omitting them might affect their 
liability. The liability rests upon the common- 
law rule which ‘ renders every agent liable who 
violates his authority to the damage of his prin- 
cipal.’ Morse, Banks, § 556 The statute fixed 
the authority of the directors in respect to the 
amount in which any person, firm, or corpora- 
tion might become indebted to the bank, and, 
if they wilfully and knowingly permitted the 
Anchor Milling Company to become indebted to 
it to a greater amount than was authorized by 
the statute, and loss to the bank resulted there- 
from, they are, and in right, should be, liable for 
such losses. The amount of care and attention 
directors are required to exercise depends upon 
the character of the business in which the com- 
pany is engaged, and whether such care was 
given in a particular case would depend upon 
the proof. The business of savings banks affects 
the interest of the whole community, and, in 
order that no doubt might exist in regard to its 
duty in the important particular under considera- 
tion, this statute was evidently designed, The 
willful violation of the statute, and consequent 
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loss therefrom, furnish sufficient proof of liabil- 
ity. 1 Mor. Priv. Corp. § 555; ASSOCIATION v. 
CorRIELL, 34 N. J. Eq. 383; BANK v. WILCOX, 
60 Cal. 126. The decision in the case of Fusz v. 
SPAUNHORST, 67 Mo. 264, is not in conflict with 
this conclusion. The decision in that case was. 
placed upon the ground that there was no statu- 
tory provision prohibiting the acts complained 
of, and that the constitutional inhibition was 
not self-enforcing. It is evident that this legis- 
lative prohibition was designed for the pro- 
tection of the community at large, as well as the 
stockholders of the corporation, and such appli- 
cation and construction should be given it as 
will most effectually protect the public against 
loss occasioned by its willful violation. Mor. 
Priv. Corp. § 672.” 

Further objection was made to the form of 
action—the directors contending it-shonld have 
been by bill in equity, and not an action at law 
for damages. The court held the action at law 
proper. 

A second action, THomson v. SwaAln, decided 
at the same time, was similar to the foregoing, 
except that the directors were charged with per- 
mitting the milling company to become indebted 
to an amount in excess or 25 per cent. of capital; 
the tormer action charging willful and knowing 
violation. The same conclusion was reached. 
The terms of the statute were declared broad 
enough to include any excessive indebtedness, 
however incurred. 

These decisions, therefore, show a persona} 
liability of directors for whatever loss results 
from loans in excess of the statutory limit, al- 
though the statute itself provides no penalty, or 
form of action against them; and are important 
additions to the law of the subject. 
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ALFRED CONSTANTINE CHENEY: 


(Biographical Series No. 28.) 


LFRED CONSTANTINE CHE- 
NEY, whose portrait we have here- 
with the privilege of presenting to our 
readers, is president of the Garfield Na- 
tional Bank and of the Garfield Safe 
Deposit Company of New York City. 
The family name is an ancient one and 
figures for centuries in the annals of 
British history specifically, and by inter- 
mixture with the ducal house of Bed- 
ford, whose patrimonial territory in 
England includes the ancient village of 
Cheneys, which has nestled undisturbed 
for ages under the feudal shade of 
Cheney Hall in Buckinghamshire, the 
ancient baronial seat of the Bedfords. 
The American branch of the family 
originated with John Cheney, son of 
Sir Robert Cheney, of Meynell-Lang- 
ley, Derbyshire, England, who landed 
in Massachusetts Bay in 1635, settled in 
Newbury the following year and finally 
removed to Watertcwn in 1659. The 
descendants of John Cheney are readily 
traceable in local records through four 
generations down to the grandfather of 
the subject of our present sketch, Elias 
Cheney, of West Concord, Vermont, 
who served with distinction in the Revo- 
lutionary war, and who died in the 
earlier part of the present century. 

Mr. A. C. Cheney was born at Groton, 
Grafton county, New Hampshire, April 
15, 1838, and was brought up on a farm 
at his native place, receiving his educa- 
tion at the village school of Groton. At 
the age of twelve he began work ina 
country store at Wentworth, a town in 
the vicinity of his birthplace, and for 


four years imbibed there the rudiments 
of a business training, which shaped the 
principles of a future prosperous com- 
mercial career, In 1854, being then 
sixteen years old, Mr. Cheney came to 
New York City and found a position in 
the wholesale woollen house of Bradford, 
Heath & Clark, corner of Chambers 
and Church streets, transferring his 
services two years later to the firm of 
George Opdyke & Co., who were en- 
gaged in the same class of business, and 
whose principal, Mr. George Opdvke, 
was suosequently Mayor of the city. At 
the outbreak of the war in 1861, we find 
Mr. Cheney a clerk in the wholesale 
woollen house of White & Heath, a po- 
sition he vacated upon enlisting on April 
19th of that year, in the 12th regiment 
New York State militia which, proceed- 
ing to the front, was the first body of 
Union soldiery who trod the soil of Vir- 
ginia. Upon the expiration of the term 
of enlistment, Mr. Cheney returned to 
New York and re entered the service of 
his previous employers, by whom he was 
subsequently assumed as a partner, 
when the firm became White, Heath & 
Co. This continued until 1868, when 
Mr. Cheney severed his connection with 
the woollen trade entirely and embarked 
in the steamboat and ice business on the 
Hudson river, founding Cheney’s Tow- 
ing Line, plying between New York and 
Albany, of which he was the original 
incorporator and of which he has now 
been president for nearly a quarter of a 
century. The success of this under- 
taking is conspicuous evidence of Mr. 
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Cheney’s business enterprise, persever- 
ance and ability and its progressive ca- 
reer affords ample testimony to his 
powers of organization, methodical in- 
dustry and administrative capacity. 

These qualifications doubtless 
duced the promoters of the Garfield 
National Bank with whom Mr. Cheney 
had co-operated in its organization in 
1882, and with whom he had served asa 
director from its incorporation, to elect 
him, in January 1884, to the position of 
President, the duties of whichoffice he has 
since fulfilled with remarkable zeal and 
success, and which have secured for 
the bank a measure of commercial popu- 
larity and patronage unsurpassed in 
local financial circles; the accumulation 
of reserve funds and the marked increase 
inthedeposits (now approaching $5,000, - 
000) justifying public confidence and au- 
guring a solid and prosperous future. 
Four years afterwards, Mr. Cheney was 
mainly instrumental in forming the 


in- 


Garfield Safe Deposit Compahy and at 


once became its President. The Com- 
pany’s vaults adjoin the bank premises, 
occupying a most eligible position on 
Twenty-Third Street and Sixth Avenue, 
and for style, elegance and solidity of 
construction are probably unexcelled by 
any similar edifice in existence. To 
any one having the care of valuable 
papers, money, jewelry or other articles 
of value, the company offers perfect se- 
curity, the large vaults, the massive fire 
and burglar-proof safesand deposit boxes 
(all admirable specimens of the Marvin 
Safe Co’s. work) being of the most 
modern form and fitted with every ap- 
pliance for absolute protection against 
fire and burglary which matured expe- 
rience has sanctioned and approved. 
The Garfield Bank and the Safe De- 
posit Company’s interests are, of course, 
the objects of Mr. Cheney’s primary 
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nurture and care, but his financial inter- 
ests are also identified with the Farmers’ 
Loan & Trust Company, of which he is 
a director, an office which he also holds © 
‘in Trow’s City Directory Company and 
in the new Colonial Bank, which he 
assisted to organize, and which has just 
opened its doors for business on Colum- 
bus Avenue, New York, where we trust 
it will have increasing prosperity. Mr. 
Cheney is a member of “New 
York Chamber of Commerce, and for 
three years (1887-1889 inclusive) held 
the office of president of the National 
Board of Steam Navigation. He was 
also appointed, in 1888, to the position 
of president of the Nicaragua Canal 
Construction Company, an office which 
he relinquished after two years tenure, 
and was succeeded by the present occu- 
pant, Hon. Warner Miller. He isalsoa 
member of the New England Society, 
and the Union League Club, New York 
City. Politically, Mr. Cheney is a Re- 
publican and a member of the Young 
Mens’ Republican Club, but the en- 
grossment of business affairs, throughout 
a busy life, has precluded him from 
taking a prominent part in public affairs, 
and his personal inclinations have hither- 
to discouraged all attempts to induce 
him to enter the arena of political strife, 
in which many of his contemporaries and 
business associates are and have been 
more or less engaged; but we venture to 
predict that should Mr. Cheney, who 
is still in the zenith of an active 
business career, conclude to devote 
attention to public matters, his practical 
common sense, concentrated views and 


the 


‘ matured experience, would prove highly 


serviceable not only to his party, but also 
to his country, among whose successful 
financiers and capitalists he deservedly 
holds a position alike of respect and es- 
teem. W. S. 
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DEPARTMENT OF QUERIES AND REPLIES. 


HIS department is carried on for the benefit of all subscribers, who are entitled to submit questions of 


eral interest, and expect prompt and careful consideration thereof, without charge. The names and places 
of those submitting inquiries are published, unless special request is made to the contrary. 


Liability of a Bank for Slander of eehiee-Snaiie Obligation to Pay Retainea 
heck. 


Ness City, Kans., Feb. 15, 1892. 
Editor Banking Law Journatz: 

DEAR S1r:—A, being a grain merchant, did 
banking business with a national bank. In 
making shipments A would make sight drafts 
with bill of lading attached, payable to the 
cashier of such bank, which was entered in A’s 
pass-book the same as cash deposits, and the 
bank permitted A to draw by check against the 
same for any and all purposes. 

On a certain date A gave his check to B in 
payment of an account of $94.35. On date of 
issue B took the check to the national bank, in- 
dorsed the same in blank, and the check was 
taken and held by the cashier. A continued 
doing business at such bank by making deposits 
and checking against the same to the amount 
of several hundred dollars. About three weeks 
from date of check to B. cashier of sach bank 
circulated the report that A had no money to his 
credit to pay his checks ; at the same time was 
paying A’s checks, A having a deposit all the 
time with said national bank. On account of 
such reports, A was compelled to suspend busi- 
ness, The check in question was never paid or 
returned. 

What is the liability of the bank to A; what 
toB? Answerin your valuable JOURNAL. 

C, J. Bits. 


Answer.—1. Respecting the bank’s 
liability to A. The statement is in ef- 
fect, that while the bank was honoring 
A’s checks, and while he aad money on 
deposit against checks drawn, the cash- 
ier of the bank circulated the report 
that A had no money to his credit to 
pay his checks, by reason of which A’s 
credit was injured, and he was compelled 


to suspend business. Assuming this to 
be a correct statement of the facts, the 
injury to A constituted a slander for 
which, if uttered by a natural person, 
he would have aright of action. But 
is a bank—a corporate body—liable for 
the defamatory utterances of its agents 
or servants? 

The liability of a corporation for a 
libel by one of its servants is well es- 
tablished in England and this country ;* 
but as to the liability for slander (the 
only difference being oral instead of 
written defamation) the cases are in 
conflict. A recent New York case holds 
that a corporation is liable for slander.+ 
On the other hand, a noted authorf says 
that a corporation is not liable for 
slander, even though it is within the 
scope of the agent’s employment, unless 
it has expressly authorized the saying of 
the slanderous words. The reader will 
remember the recent decision and collec- 
tion of cases in the JouRNAL to the 
effect that the depositor, whose check 
had been wrongfully refused payment, 
could recover damages from the bank— 
not only nominal, but substantial,—and 
was not obliged to prove special dam- 
age to recover the latter. The action 
was likened to one for slander; and it 





* See article in Columbia Law Times, Dec. 1891, by 
A. Van Thun, Jr. 


+42 Hun. 1 
¢ Ogden on Libel and Slander, 34 Ed. 368. 
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bears strong analogy to false, defama- 
tory words spoken of a depositor by the 
cashier of the bank, injurious to his 
credit. 

On the whole, the probability is that 
a bank would be held liable to a depos- 
itor for slanderous reports circulated by 
its cashier, which injured his credit. 

2. Respecting the bank’s liability to 
B. The statement is to this effect: The 
bank, during the course of honoring the 
checks of A, takes from the holder, A’s 
check on it, holds it for three weeks and 
until the check-drawer fails, never has 
paid it to the holder, nor returned it, 
but still holds it. Question: Is there 
any liability by bank to check-holder? In 
some states the holder of an unaccepted 
check has a right of action thereon 
against the bank; in others, not. In 
Kansas, the question is undecided. As- 
suming the latter, did the retention of 
the check amount to an acceptance? 


There is a statute in Kansas requiring 
acceptances of bills of exchange to be in 
writing. One clause provides: 


Every person upon whom a bill of exchange may be 
drawn, and to whom the same shall be delivered for 
acceptance. who shall destroy such bill, or refuse, 
within twenty-four hours after such delivery, or 
within such period as the holder may allow, to return 
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the bill accepted or non-accepted to the holder, shal? 
be deemed to have accepted the same. 


We cannot conclude whether the bank 
is bound as an acceptor under this stat- 
ute, as we are not informed whether it 
refused to return the check Assuming 
that there was no demand for its return 
by the holder, calling for a refusal from 
the bank, buta mere allowance of the 
check to repose in the bank’s possession, 
it is a question whether this mere reten- 
tion would constitute an acceptance. 
In Pennsylvania it has been said: ‘‘ If 
a bank does not pay or accept, it is 
bound to refuse. It has no right to re- 
ceive and keep the check indefinitely, 
thereby leaving the holder to suppose it 
has accepted the check and assumed its 
payment.” First Nat. Bank v. M’ Mich- 
ae/, 106 Pa. St., 464, But there is 
authority for the proposition that mere 
retention for any length of time will not 
constitute an acceptance, on the theory 
that the bank is not obliged to seek out 
the holders, but may wait for his next 
move. See Morse on Banking, $409. 

To arrive at any definite conclusion 
respecting the liability of the bank to the 
holder of the check in the present case, 
requires a more particular statement of 
facts than has been furnished. 
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Notes Payabie in Cold or Gold Coin as an Evasion of Silver Tender. 


———_— 


THE First NATIONAL BANK, t 
CuEsTER, Ill., Feb. 19, 1892. 


Editor Banking Law Fournat: 


DEAR SIR:—We write to ask you about the 
legality of the enclosed note; 


Post Office Address..... il. No... 


eecccccecs after date, we or either of us promise to pay 
to the order of...... Bank, 


In gold for value received, negotiable and payable 
at its Bank in Chester, Illinois, without de- 
falcation or discount, and with interest from 
maturity at the rate of seven per centum 
per annum, payable annually, and if interest 
be not paid annually, the principal and interest to be- 
come due and payable immediately and all interest 
not paid when due shall become part of the principal 
and bear the same rate of interest. The drawers and 
endorsers severally waive presentment, protest and 
notice of protest on non-payment of this note at ma- 
turity, or at the time to which it may be extended, 
and we severally consent to such extension. Should 
this note be placed in the hands of an attorney for 
collection, then we agree to pay the further sum of 
Ten per cent. on the amount due as attorneys fees, 
which amount is to be included in the judgment, 


7, Terre 


There is inserted in the note a stipulation that 
it shall be repaid in gold. We observe a de- 
cision of the Illinois supreme court, deciding that 
Banks could not make that kind of a stipulation 
inanote;butintimating that if the legal tenderlaw 
was declared unconstitutional, that they might 
do so. As we understand it, the supreme court 
of the United States has decided the legal tender 
act unconstitutional, We should be pleased to 
have you look this matter up and reply to it 
through your valuable JOURNAL, as owing to 
the free silver coinage agitation, there isa ten- 
dency on the partof banks to protect them- 
selves, J. D. Gertacu, Cashier. 


Answer.—The prospect of free silver 
coinage at the ratio of sixteen to one, 
the coined silver being legal tender at 
its face, suggests to many creditors who 
believe or fear that silver will become a 


depreciated currency, a method of in- 
surance against such a contingency by 
the insertion in contracts for payment 
of money, of clauses providing payment 
in gold. This being done or proposed, 
the question arises—Is there any objec- 
tion to such a proceeding? Is a note 
containing such a clause perfectly valid 
and enforceable according to its terms? 

This question at the present time is 
undoubtedly of peculiar interest to many 
of our readers; and a review of cases in 
which it has been considered will be of 
interest and value. This class of con- 
tracts came before the courts in several 
instances growing out of the treasury 
notes in circulation, at a depreciated 
value, during and after the war. Con- 
gress had made the treasury notes a legal 
tender in payment of debts; but gold 
was at a premium, and contracts specify- 
ing gold as the medium of payment were 
common. Could the creditor, seeking 
to enforce a promise to pay one thou- 
sand dollars in gold, compel a gold pay- 
ment,or,the treasury notes being a legal 
tender, was he obliged to receive in pay- 
ment one thousand dollars in treasury 
notes worth far less than face? The cases 
involving these questions afford direct 
precedents on the question of the validity 
and enforceability of gold clauses in 
notes. They arose out of contracts design 
ed to guard against loss from payments 
in adepreciated papercurrency. Their 
principles are equally applicable to sim- 
ilar clauses designed to guard against 
the contingency of loss shonld silver, by 
reason of free coinage at the present 
ratio, with legal tender accompaniment, 
send gold to a premium. 

Whether a clause providing for pay 
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ment in gold or silver, could be satisfied 
by tender of the amount in legal tender 
treasury notes, although depreciated, 
was the subject of conflicting decision 
in several courts and jurisdictions, pre- 
vious to decision by the supreme court 
of the United States upon the subject, 
declaring enforceability according to 
the terms of the contract. 


EARLY CASES HOLDING THAT DEPRECIATED 
TREASURY NOTES WOULD SATISFY CON- 
TRACTS PAYABLE IN GOLD OR SILVER, 


NEW YORK, 

Wilson v. Morgan, N. Y. supreme 
court, March, 1866. 4 Robertson, 58. 
Decides: A contract for the payment of 
a sum ‘‘in gold or silver dollars ” is sat- 
isfied by a payment in treasury notes. 
Such a contract cannot be specifically 
enforced, ‘‘A paper dollar having been 
made equal to a gold dollar, it must be 
accepted as such in satisfaction of any 
contract for the payment of money.” 

Rodes v. Bronson, N. Y. court of ap- 
peals, Sept. 1866, 34 N. Y. 649. (subse- 
quently reversed by U. S. supreme 
court.) Decided: A mortgage executed 
in 1851, to be paid in 1857, in gold or 
silver coin, lawful money of the United 
States, may be paid in United States 
legal tender notes, as such lawful money 
of the United States. 


ILLINOIS, 


Whetstone v. Colley, 36 Ill. 328, Jan. 
1865. Decides: A note promising to 
pay one hundred and fifty dollars ‘‘in 
gold’ is nothing more than a promise 
to pay one hundred and fifty dollars, 
which is satisfied by any dollars which 
are legal tender. The value of gold 
over legal tender is not a subject for 
consideration in an action brought on 
such a note. 
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IOWA, 


Warnibold v. Schlicting, 16 Towa, 243, 
June, 1864. A promissory note paya- 
ble in ‘*U. S. gold” is payable in the 
medium or currency declared by law to 
be a legal tender in payment of debts. 

The theory of this line of cases was 
this: The contracts were not for pay- 
ment in commodities, but in money 
which was a legal tender, and no dis- 
tinction could be drawn between differ- 
ent kinds of legal tender money. 


EARLY CASES HOLDING CONTRACTS PAYA- 
BLE IN GOLI) OR SILVER, WERE ONLY TO 
BE SATISFIED BY THAT MEDIUM; OR ITS 
EQUIVALENT IN VALUE, 


NEW YORK, 


Bank v. Van Vieck, supreme court, 
June, 1867, 49 Barb. 508. Where a 
person, since the passage of the legal 
tender act, promises for any valuable 
consideration to return gold or silver, 
instead of the national currency, he is 
bound to return those specific things as 
a commodity, the employment of the 
word dollars signifying the quality and 
quantity of the article lent and to be 
returned. 

Bankv. Trumbull, 53 Barb. 460, April 
1868. Upona bill of exchange payable in 
in‘‘United States gold coin,”’the holder is 
entitled to judgment for an amount equal 
to the value of the gold at the time of 
the trial, in legal tender notes. 


PENNSYLVANIA, 


Frank v. Colhoun, 59 Pa. St. 381. 
November, 1868. The contract called 
for payment in ‘‘cash, gold coin.” Held: 

1. Parties can take themselves out of 
the operation of the legal tender law 
after its passage by contracting for pay- 
ment in coin alone. 

2. The intention of congress was not 
to prevent contracts in specific things 
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whether coin or chattels, but to make 
treasury notes lawful money for pay- 
ment of debts when not forbidden by 
law or express contract. 

But the whole question received ex- 
haustive consideration by the supreme 
court of the United States in 1868 and 
the sanctity of gold contracts was rec- 
ognized. 


DOCTRINE OF SUPREME COURT—CONTRACT 
FOR PAYMENT IN GOLD, ONLY SATISFIED 
BY GOLD, 


Bronson v. Rodes, 7 Wallace, 229, came 
before the Federal court at Washington 
from the court of appeals of New York, 
and the decision of that tribunal was re- 
versed. 

A bond was given in 1851, at a 
time when, although gold and silver 
were the only legal tender, there was 
fear, in view of the experience with 
depreciated bank currency, that some 
depreciated currency might subsequently 
be legalized as tender by law. It pro- 
vided for payment of fourteen hundred 
dollars in ‘‘ gold and silver coin, lawful 
money of the United States.”” The ques- 
tion before the court was whether the 
holder was obliged to accept in pay- 
ment, when tendered in 1865, United 
States notes which were then a legal 
tender, equal in nominal amount to the 
sum due him ($1,507) but worth in the 
market much less ($670)? 

The court declared the appropriate 
function of courts of justice is ** to en- 
force contracts according to the lawful 
intent and understanding of the parties.” 
Here, the bond under consideration 
‘*was in legal import precisely what it 
was in the understanding of the parties, 
a valid obligation to be satisfied by a 
tender of actual payment according to 
its terms, and not by an offer of mere 
nominal payment. Its intent was that 
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the debtor should deliver to the creditor 
a certain weight of gold and silver of a 
certain fineness, ascertainable by count 
of coins made legal tender by statute; 
and this intent was lawful.” 

The court then proceeds to inquire 
whether upon the assumption that the 
clauses making treasury notes legal ten- 
der, are constitutional, and ‘‘ upon the 
further assumption that engagements to 
pay coined dollars may be regarded as 
ordinary contracts to pay money, rather 
than as contracts to deliver certain 
weights of standard gold, it can be main- 
tained that a contract to pay coined 
money may be satisfied by a tender of 
United States notes?” Its conclusion 
is ‘*‘ that express contracts to pay coined 
dollars can only be satisfied by the pay- 
ment of coined dollars. They are not 
debts which may be satisfied by the ten- 
der of United States notes.” Asa result, 
the tender made was held insufficient in 
law, and the decree directing satisfac- 
tion of the mortgage, given as security 
for the bond, was declared erroneous. 

The court further considers respecting 
the proper judgments to be entered upon 
contracts for the payment of coin. The 
difficulty arises, it says, from the sup- 
position that damages can only be as- 
sessed in one description of money. The 
act of 1792 provides that ‘‘ the money of 
account of the United States shall be 
expressed in dollars, dimes, cents and 
mills, and that all accounts in the public 
offices, and all proceedings in the courts 
of the United States, shall be kept and 
had in conformity to these regulations.” 

This regulation, the court declares, 
‘is part of the first coinage act, and 
doubtless has reference to the coins 
provided for by it. 


But itis a general 
regulation, and relates to all accounts 


and all judicial proceedings. When, 
therefore, two descriptions of money are 
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sanctioned by law, both expressed in 
dollars and both made current in pay- 
ments it is necessary, in order to avoid 
ambiguity and prevent a failure of jus- 
tice, to regard this regulation as appli- 
cable alike to both. When, therefore, 
contracts, made payable in coin are sued 
upon, judgment may be entered for 
coined dollars and parts of dollars; and 
when contracts have been made payable 
in dollars generally, without specifying 
in what description of currency payment 
is to be made, judgments may be entered 
generally, without such specification.” 
In the case of Butler v. Horwitz, (7 
Wall. 258) decided at the same time, 
where the contract also provided for the 
payment of the amount in gold and sil- 
ver, the principles announced in Bronson 
v. Rodes, are held to govern; the con- 
tract is held payable in gold and silver 
coin, and judgment is directed to be en- 
tered in coin forthe amount. The fol- 
lowing propositions, announced by the 
court, tersely sum up its position: 


A contract to pay a certain sum in gold and 
silver coin is, in substance, and legal effect, a 
contract to deliver a certain weight of gold and 
silver of a certain fineness, to be ascertained by 
count. Damages for non-performance of such 
a contract may be recovered at law as for non- 
performance of a contract to deliver bullion, or 
other commodity. But whether the contract be 
for the delivery or payment of coin or bullion, 
or other property, damages for non-performance 
must be assessed in lawful money; that is to 
say, in money declared to be legal tender in 
payment, by a Jaw made in pursuance of the 
Constitution of the United States. 

It was not necessary in the case of BRONSON 
v. RODEs, nor is it necessary now, to discuss the 
question whether the acts making United States 
notes legal tender are warranted by the Con- 
stitution ? We express no opinion on that point, 
but assume tor the present the constitutionality 
of those acts. Proceeding upon this assumption 
we find two descriptions of lawful money in use 
under acts of Congress, in either of which dam- 
ages for the non-performance of contracts, 
whether made before or since the passage of 
the currency acts, may be properly assessed, in 
the absence of any different understanding or 
agreement between parties, But the obvious 
intent, in contracts for payment or delivery of 
coin or bullion, to provide against fluctuations 


. dered in payment. 
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in the medium of payment, warrants the infer- 
ence that it was the understanding of the parties 
that such contracts should be satisfied, whether 
before or after judgment, only by tender of 
coin, while the absence of any express stipula- 
tion, as to description, in contracts for payment 
in money generally, warrants the opposite infer- 
ence of an understanding between part’es that 
such contract may be satisfied, before or after 
judgment, bv the tender of any lawful money. 

* * * * * * * 


We are of the opinion, therefore, that under 
the existing laws, of which, in respect to legal 
tender, the constitutionality is, we repeat, in 
this case, assumed, damages may be properly 
assessed and judgments rendered, so as to give 
full effect to the intention of parties as to the 
medium of payment. When, therefore, it ap- 
pears to be the clear intent of a contract that pay- 
ment or satisfaction shall be made in gold and 
silver, damages should be assessed and judg- 
ment rendered accordingly.” 


These decisions were rendered prior 
to the judicial declaration of constitu- 
tionality of the legal tender act, on the 
assumption of their constitutionality. 

A later case was decided after the con- 
stitutionality of the legal tender act had 
been upheld. TZredilcock v. Wilson, 12 
Wall. 687, reversing the judgment of 
the supreme court of Iowa. The con- 
tract under consideration was a note for 
nine hundred dollars payable in specie. 
Legal tender treasury notes were ten- 
Could the holder be 
required to receive these against his will? 

The first inquiry of the court was as 
to the meaning of én specie. The use of 
these terms, it was declared, did not as- 
similate the note to an instrument pay- 
able in chattels, as for example, a con- 
tract to pay in lumber, in fruit, or in 
grain. The terms, im specie, ‘are merely 
descriptive of the kind of dollars in 
which the note is payable, there being 
different kinds in circulation recognized 
by law. They mean that the designated 
numbez of dollars in the note shall be 
paid in so many gold or silver dollars of 
the coinage of the United States;” and 
are ‘‘the opposite of the terms, im cur- 
rency, which mean that the designated 
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number of dollars is payable in an equal 
number of notes which are current in 
the community as dollars.” 

This being the meaning of the terms 
in specie, the case is declared directly 
within the decision of Bronson v. Rodes, 
and the court says: 


As the act of 1862 declares that the notes of the United 
States shall also be lawful money, and a legal tender 
in payment of debts, and this act has been sustained 
by the recent decision of this court, as valid and con- 
stitutional, we have according to that decision two 
kinds of money, essentially different in their nature, 
but equally lawful. It follows, from that decision, 
that contracts payable in either, must be equally law- 
ful, and if lawful, must be saat capable of enforce- 
ment. The act of 1862 itself distinguishes between the 
two kinds of dollars :n providing for the payment in 
coin of duties on imports and the interest on the bonds 
and notes of the government, It is obvious that the 
requirement of coin for duties could not be complied 
with by the importer, nor could his necessities for the 
preeeee of goods ina foreign market be answered, 

f his contract for coin could not be specifically en- 
forced. but could be satisfied by an offer to pay its 
nominal equivalent in note dollars. 


From the foregoing extracts and cita- 
tions we trust to have made plain the 


position of the supreme court of the 
United States upon the subject of gold 
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clauses in notes. The court recognizes 
different kinds of lawful, legal tender 
money, and will take cognisance of, and 
enforce, according to their terms, and 
the intention of the parties, contracts 
made payable in a specific kind. The 
legal tender of any kind only applies 
where there is no specific contract for a 
particular kind. Such a specific con- 
tract is lawful and will be enforced; it is 
only satisfied by a tender of the particu- 
lar kind of money called for, and if the 
parties go to law, the judgment will be 
rendered accordingly. 

This doctrine of the supreme court 
probably controls the question in all 
jurisdictions. Contrary cases in the 
state courts have been taken to the su- 
preme court, and there reversed. See 
for a later decision in conformity to the 
supreme court doctrine, Wed/s v. Allison, 
4 Heisk, 385. 


National Bank Loans on Real Estate Security. 


Ou10, Feb, 24, 1892. 
Lditor Banking Law Journal: 

DEAR Sir .—In view of the many legal ques- 
tions that arise, in the course of business transac- 
ted by a national bank, in discounting mortgage 
paper, I wish to submit for your decision, the 
following transactions; and what I want to know 
is the legality of such transactions, should the 
bank ever have to hold to the mortgage for its 
security. 

I, I, Smith, am acting as president of this 
national bank. A. B. comes in and wants a 
loan of say $500 for one year. I take the loan 
in my name, secured by mortgage, using the 
funds of the bank to make the loan. I then in- 
dorse the note, guaranteeing the payment, and 
put the note in as assets of the bank the same 
as I would any other discount or loan not 
secured by mortgage. This transaction I am 
authorized to make by the board of directors. 


The bank will hold me for the payment of the 
debt, and I must look to the mortgage for my 
security. This is undoubtedly a make-shift to 
make a loan and the only security to me is the 
mortgage. Do you know of any decision that 
would invalidate a loan so made, that it could 
not be collected by the bank foreclosing the 
mortgage, and holding to that only for its pay- 
ment? But suppose secondly, that this note 
has remained in the bank as a part of its assets, 
until the bank wants it paid. I am then re- 
quired by reason of my indorsement to pay said 
note to the bank. I then pay the bank its full 
value for the note. Do you know of any de- 
cision, or law, that would debar me from fore- 
closing said mortgage? 

II. I often make loans secured by mortgage 
to myself using my own funds: and after a 
time, or when I want to use some more funds 
in other transactions, I have discounted such 
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paper tothe bank, guaranteeing its payment, 
What I want to know is this, in case I should, 
as indorser, fail to pay said note, could the bank 
set up their claim by reason of purchase, and 
collect on the mortgage, in both of the above 
cited cases ? 


In reporting on the above cited cases, I will 
ask you not to use my name or town, but use 
the name of a CITIZEN OF OHIO. 


Answer. The transactions outlined 
are loans made by a national bank to its 
president on security of his personal in- 
dorsement of a third person’s note, se- 
cured by real estate mortgage. The 
comptroller, we understand, has recently 
made a ruling, based on an opinion of 
the solicitor of the treasury, that a note 
made by a third party, secured bya 
mortgage or deed of trust, may be right- 
fully taken as collateral security for a 
loan or discount. The loan in such 
cases is on the personal security of the 
indorser and comes within the grant of 


power to national banks, 
But, however we regard the transac- 
tions, and even were we to assume the 
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loan by the bank directly to the owner 
of the real estate, there is no question 
but that the mortgage security is per- 
fectly valid and enforceable. The su- 
preme court of the United States has 
directly decided that the mortgage 
debtor cannot raise the point of no 
power to make the loan in defense of an 
action against him upon the security. 
National Bank v. Matthews, 98 VU. S., 
621; Reynolds v. Crawfordsville Bank, 112 
U. S., 405. 

The government is the only party that 
has the power to complain where a 
national bank loans upon real estate 
security, the penalty being, forfeiture of 
franchise. This is so severe that it is 
not enforced in practice. The govern- 
ment officials do not want to drive banks 
out of the system, but to keep them in. 

The owner of the mortgage, whether 
bank or president, can enforce it without 
any fear of successful defense by reason 
of claim that the transaction was in 
effect a prohibited loan by a national 
bank upon real estate security. 


Stoppage in Transitu—Enforcement = eee by Purchasing Indorsee For Col- 
ection. 


ILLINOIS, Feb, 11, 1892. 
Editor Banking Law journal: 

DEAR Sir:— Kindly answer the understated 
questions in your JOURNAL: 

I. A. B. ships a car load of goods from St. 
Louis to Chicago, and the bill of lading reads 
‘*to order of A. B.” A. B. endorses bill of lad- 
ing ‘‘ deliver toC. D.”, and mails same to C, D 
at Chicago, and charges C. D.’s account with it. 
Now C, D. fails the next day (after bill of lading 
has been mailed, but before goods have arrived). 
Can A. B. prevent the delivery of those goods 
to assignee of C. D.? 

II. Bank A. sends to Bank ‘‘ B.” for collection 


note on ‘‘X. Y.” stamping their endorsement 
on back ‘“ pay to the order of Bank B. for 
collection. Bank A.” On maturity of the note 
“X. L.” does not pay, but as Bank ‘‘ B.” con- 
siders him perfectly good they remit the money 
to Bank A.” for note and hold note themselves. 
Now, can Bank ‘‘ B.”’ sue this note on such an 
indorsement ?* 

By answering above questions you will confer 
a great favor on 

A SuBSCRIBER. 


* The third inquiry, respecting validity of note in 
which blank spaces have been filled, is postponed, for 
consideration, to the next issue. 
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Answer.—1. The case is clearly one 
where A. B. kas a right of stoppage in 
transitu, and can prevent delivery of the 
goods to the assignee of C. D. The 
goods are actually in the possession of 
the carrier, and their symbolical repre- 
sentative, the bill of lading, has not 
reached Chicago, or if received has not 
been transferred, at the time C. D. fails. 
The vendor’s right of stoppage én ¢ransitu, 
after delivery of the goods out of his 
possession, upon discovery of the buyer’s 
insolvency, is based on the just reason 
that one man’s goods shall not be applied 
to the payment of another man’s debts. 
The decisions hold that the right of the 
vendor of the goods continues from the 
time he parts with their possession until 
they have come into the actual possession 
of the buyer. The vendor's right may 


be defeated where, although the goods 
physically have not reached the buyer, 
they have symbolically, by bill of lading 


received from the seller, which the buyer 
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has transferred to a third person who in 
good faith gives value for it. But this 
is not the case presented. Here, the 
bill of lading has never been transferred, 
for the assignee is not such a dona fide 
holder as the law contemplates; and the 
right of A. B. to reclaim the goods is 
unquestionable. For authority, see 
Hutchinson on Carriers, (Second Ed’n 
Mechem), § 409 et seq., and cases cited. 

2. Bank B. has purchased the note 
and can sue on it, notwithstanding the 
indorsement to it ‘‘ for collection.” See 
for a parallel case to this, Payne v. Albany 
City National Bank, in the BANKING Law 
JournaL of December 1, 1891, page 373. 
Many cases also hold that an indorsee 
**for collection’ can sue on the instru- 
ment, although not the owner; but in 
some states, by reason of contrary 
statute, he cannot. This, however, is 
ultra the question presented, where bank 
B. by purchasing the note has taken title 
and right to sue in any event, 
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FINANCIAL REVIEW- 


(MONTHLY.) 


oe is a universal complaint from banks 

all over the country of immense sums of 
idle money in their vaults, and for the past two 
months lower rates of discount have prevailed 
than for years previously, Money is almost a 
drug and rates run anywhere from 2 per cent. 
per annum on call and 4 per cent. and less on 
time, The increasing volume of speculation in 
stocks and the large and growing demand for 
the best class of dividend payers from investors, 
however, it is thought, may imparta firmer tone 
to the money market. 

The total amount of money in the country on 
the dates named was as follows: February 1, 
1892, $2,220,377,674; February 1, 1891, $2,142,- 
547,994; February 1, 1890, $2,039,556,361 ; Feb- 
ruary 1, 1889, $1,986,478;510. 

The increase for the year is $77,820,680; for 
four years, $233,899, 162. 

The amount of money in circulation on the 
dates named was as follows: February 1, 1892, 
$1,603,855,126; February 1, 1891, $1,525,756,- 
153 ; February 1, 1890, $1,436,381,351 ; February 
I, 1889, $1,403,519,692. 7 

The increase in the year is $78,098,877, and 
in four years, $195,335,436. 

Compared with January 1, 1892, the money 
in circulation increased $15,073,399. 

The circulation per capita on February 1, was 
$24.70, against $24.52 January 1, 1892; $24.38 
December 1, 1891, and $24.23 November 1, 189r. 

Business throughout the country has not 
much changed during the first two months of 
the year. The iron trade is improved, and, 
although prices are not advanced, many of the 
mills are so far booked ahead with orders that 
they could not supply material for immediate 
delivery at any price. An immense demand 
from the railroads is looked for in the steel-rail 
trade during the current year, as nearly every 
general manager is preparing his road for the 
World’s Fair Traffic. Cotton and silver have 
each touched the lowest figures ever known. 
Prices for cotton are at present higher, and 
there seems not to be so much anxiety in the 
trade. The point is made that while the wealth 
of the South has been decreased by the low price 
for cotton, this has been offset, at least to some 


extent, by the higher prices for grain, of which 
the South is no small producer. Well informed 
persons estimate the loss in cotton values and 
the gain in grain values at practically the same 
sum. But such computations are of necessity 
vague and valueless, 

When cotton was king (so called) the largest 
crop produced was just prior to the war for the 
abolition of slavery—4,000,000 bales was the 
biggest yield up to that period. Last year the 
crop was 8,500,000 bales. This crop more than 
doubles the best crop when slavery existed and 
cotton as king has been dethroned by corn 
which now rules as king of crops. Under free 
labor the cotton crop has more than doubled its 
yearly product, and the price has been almost 
cut in two besides. The only hope for the South 
is to keep the yield hereafter down to about 
7,000,000 bales and, till the soil for*other pro- 
ducts to take the place of cotton, Then, and 
not until then, can the price of cotton be con- 
trolled and kept up to a paying basis and the 
South again return to prosperity. The South is 
now almost bankrupt by an overproduction of 
their one big crop of cotton, due to the low price 
uow for the stuff and no market for the surplus. 
Henry Clews says the difference to the South in 
dollars and cents as between tric. and 7c. is 
equal to at least $160,000,000. 

Since the dawn of the New Year two railway 
schemes of unprecedented magnitude have been 
projected. The first the financial and 
physical reorganization of the Richmond & West 
Point Terminal Railway and Warehouse Com- 
pany, now in process of construction, 

This company controls and operates other 
railroad companies witha total mileage of 9,000, 
and with lines extending from the Potomac and 
Ohio rivers to the Gulf of Mexico and from the 
Atlantic Ocean to the Mississippi River. 

At present the Terminal Company is divided 
into three great divisions: The Richmond & 
Danville, the Central of Georgia, and the East 
Tennessee, Virginia & Georgia. These roads 
are operated separately, and each has its own 
president and separate management. 

It has been felt for a long time that the Ter- 
minal system as now operated has become un- 


was 
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wieldy. While the various constituent roads 
were all. owned, wholly or in part, by the Ter- 
minal Company, their separate managements 
gave rise to clashes, and, as in many cases they 
run through the same territory, the singular 
spectacle was presented of two roads both owned 
by the same controlling company engaged in a 
vigorous rate war. 

The financial troubles of the Terminal Com- 
pany have been pretty thoroughly ventilated in 
the newspapers for months, Those persons in- 
terested in the welfare of the great system felt 
that it was time that something should be done 
to introduce order and method into the com- 
pany's affairs, and looked about for some one 
able to help them. Mr. F, P, Olcott, President 
of the Central Trust Company and author of a 
great number of successful railway reorganiza- 
tions, was called in and asked to undertake the 
herculean task. 

He consented, and with Messrs. O. H. Payne, 
F. D, Tappen, W. H. Perkins, and Henry Budge, 
formed a committee, which has full power to 
draw upa plan of reorganization which, when 
finished, will be voted upon by the stockholders. 
Briefly stated, the Olcott plan when perfected 
will present these details : 

In the first place a new company will be 
formed with a charter empowering it to act as 
a general proprietary company, like the present 
Terminal company, but also with power to oper- 
ate and manage its owned lines. For this pur- 
pose the charter of a company called the Rich- 
mond, Danville & Southwestern Railroad Com- 
pany will probably be used. 

The new company will then issue its securities 
in exchange for those of the present companies 
composing the Terminal system. The Terminal 
securities, as representing the control of the sub- 
ordinate roads, will also be exchanged. The 
original stocks and bonds will then go into the 
treasury of the new company. 

It is thought and estimated that a complete 
exchange can be effected by the issuance by the 
new company of $189,000,000 of its bonds and 
$136,000,000 of its stock. These figures at first 
seem staggering, but when the capitalization is 
adjusted to the mileage it will be seen that it is 
at the rate of less than $40,000 a mile. 

No other section of the country can showa 
similar proportion of capitalization to mileage 
as this, the figures varying from $121,000 per 
mile in the middle states to $48,000 per mile in 
the northwestern states. 

The exchanges of the various securities of the 
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component roads for those of the new company 
will in large part have to be determined by the 
equities of the cases, apart to some extent from 
the market prices. This will also be in the 
hands of the Olcott committee. 

But there will be an obvious advantage to the 
holder of any Columbia & Greenville securities 
to exchange them for the securities of the new 
company, which will be listed upon the Euro- 
pean bourses and have the advantage of an in- 
ternational market. 

The process of exchanging the securities will? 
be also much simplified by the fact that the Ter- 
minal Company already owns all of the Danville 
stock, a majority of the Central of Georgia, and 
a large portion of the East Tennessee Company, 
The minority stockholders can come in or not 
as they see fit. 

The corporate existence of all the roads will 
be maintained as long as there are any uncon- 
verted securities outstanding, just as that of 
the Richmond & Danville now is, although the 
Terminal Company owns all of the stock except 
some 120 shares, the owners of which are lost 
and the stock with them. 

But the great advantage of the plan lies in the 
fact that instead of three companies there will 
be one consolidated company, with one manage- 
ment to operate the whole system, The saving 
of expense will be enormous. The clashing of 
separate managements will be done away with, 
and the managers of the road can tell without 
trouble just what their income is and where it is 
to be applied. 

The second or ‘coal deal,” Mr. Pierpont 
Morgan is reported to have described as ‘‘in 
many ways, the most important railway com- 
bination ever formed.” 

The product of the anthracite coal regions of 
Pennsylvania reaches the market through five 
different lines, to wit: the Reading, the Le- 
high Valley, the New Jersey Central, the Dela- 
ware, Lackawanna & Western, and the Pennsyl- 
vania Central. 

By a series of Coups, negotiations were 
recenly completed, whereby the Reading road 
has leased for 999 years the Lehigh Valley and 
Jersey Central, and a syndicate acting in accord 
with the Reading management has purchased 
outright the controlling interest in the Delaware 
and Lackawanna; the Reading agreeing to pay 
dividends up to Io per cent. on the Lehigh 
Valley and 7 per cent. on the Central. 

The officials of the Reading Company claim 
that the lease of the Jersey Central makes tbem 
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masters of the coal situation. The Jersey Cen- 
tral giving the best facilities to tide water, while 
the Lehigh Valley has the advantage of other 
lines to the lakes. In addition the control of 
the Poughkeepsie Bridge and of the New Eng- 
land road will give the syndicate a large amount 
of New England business, and the combination 
of all the roads in the system will allow the 
Reading to reduce the expense of mining and 
transporting coal to the minimum point. A 
further saving will be caused by the distribution 
of coal through a central agency. 

The four roads thus united under one man- 
agement control three quarters of all the anthra- 
cite output, and it is generally conceded that the 
Pennsylvania controlling the remaining quarter 
will act in accord with the combination. 

The consolidation will embrace about 2,800 
miles of main lines, on which the gross earnings 
in 1890 were nearly fifty-one millions, The coal 
carried by these systems in that year aggre- 
gated 27,387,043 gross tons. 

This, in the words of the ‘‘ Pennsylvania In- 
quirer,” ‘‘is the most stupendous railway deal 
in the history of the world,” and puts Reading 
in the front rank of railway corporations. It 
further says ‘‘the Reading is now master of the 
situation. It can make its own terms, and these 
terms will be that the Reading must have 
enough to pay interest and dividends on its en- 
tire capitalization.” The combined capital of 
the four companies which have entered the com- 
bination is nominally $600,000,000, and its earn- 
ings will reach towards $100,000,000 annually. 

The question now arises: Will the creation of 
this gigantic corporation compel the consumers 
of coal to pay an advance price for that com- 
modity in order to pay dividends on watered 


stock? It is argued by leaders of the consolida- 
tion that by economies to be practiced in the 
abolition of the executive management of three 
or four companies, there will be no necessity for 
increasing the price of coal, and the fact is 
oftered in support of this argument, that the 
Standard Oil Company furnishes petroleum at 
a less price than it was ever sold at before that 
corporation was able to control the oil supply of 
the country. Other lines of industry controlled 
by great corporations are also cited as evidence 
that prices have been lowered by the creation of 
such great trusts. ‘‘ But,” says the New York 
Press, ‘‘ what is overlooked, in the presentation 
of these specious arguments, is illustrated in the 
matter of petroleum, electricity and gas have 
aken its place for lighting to a large extent, 
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and it has necessarily been lowered in price to 
make its sale wide enough to consume the an- 
nual product.” 

The Pittsburgh ‘‘ Dispatch” well says: ‘‘ It 
makes another step in the progress of corporate 
centralization.” 

It is stated that one of the beauties of this pro- 
ject will be to relieve the anthracite coal roads of 
al) danger of friction with the interstate commerce 
law. It is true that when all individual shippers 
are expunged there can be no complaints of dis- 
criminations ; but it might occur to the organ- 
izers that, as the purpose of the law is to pre- 
vent individual shippers from being wiped out, 
the process of inducing that class to consent to 
surrender their property and business may run 
counter to the provisions of the act. Supposing 
the grand object of annihilating business enter- 
prise to be attained, there might also be ground 
for inquiry whether there was any application 
of the provisions of the act of 1890 forbidding 
exactly such combinations under heavy penal- 
ties. 

The report of the New York, Ontario & West- 
ern for the last quarter shows: Gross earnings 
from operation, $796,081 : operating expenses, 
$582,580; net earnings from operation, $213,- 
501; other income, $181,775; gross income, 
$232,276; fixed charges, $190,093; net income, 
$42,243. The report of the corresponding quar- 
ter of the preceding year shows: Earnings, 
$661,119; expenses, $485,135; net earnings, 
$175,984; other income, $18.750; gross income, 
$194,734; fixed charges, $176,605 ; net income, 
$18,128. The gain of this year over last was, 
in net income, $24,115. The balance sheet 
shows cash on hand, $20,496. Profit and loss 
(surplus), $302,911. 

The report of the New York, Lake Erie & 
Western Railroad, for the last quarter, shows: 
Gross earnings from operation, $8,199,741.55 ; 
operating expenses, $5,378,446.16; net earnings 
from operation, $2,821,685.36; less proportions 
due leased lines, $2,104,343.39 ; other income, 
$308,775.77; gross income, $2,413,119.17; fixed 
charges, $1,947,882.87 ; net income, $465,236.29. 
For the corresponding quarter of the preceding 
year the earnings were $7,604,797.50; expenses, 
$4,934, 362.90; net earnings, $2;670,434.60; gross 
income, $2,258,083; fixed charges, $1,944,926.99; 
net income, $313,156. The balance sheet shows: 
Cash on hand and in London, $635,288.29; profit 
and loss (surplus), $9,730,471.48. 

The contemplated union of the Thompson-— 
Houston and the Edison Electric companies is 
a most important movement, It is said that H. 
McK. Twombly will be elected president and 
C. A. Coffin, general manager. It is also rumored 
that the Westinghouse, Fort Wayne and other 
companies will be absorbed. 

JoHN Roman. 
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CURRENT NEWS AND TOPICS. 


THE ABERRATED PAYING TELLER,—The late 
paying teller of the Louisiana National Bank, 
Eugene F. Garcia, whose accounts were dis- 
covered short to the extent of $190,000. and 
who pleaded in excuse, absent-mindedness, 
claiming that he did not embezzle or misappro- 
priate the money to his own use, but paid it out 
through a course of error and mistake, has been 
acquitted in the United States circuit court at 
New Orleans of embezzling the $190,000, The 
shortage was discovered on October 8th, last, 
and was found to have extended back as far as 
January, 1878. 

Mr. Garcia acknowledged that his cash was 
short. In his statement as a witnessin his own 
behalf he said that he lost $50,000 by overpay- 
ments in January, 1878, and lost another such 
amount in April of the same year. After that 
his overpayments were frequent, and he often 
found he was shortin hiscash. The fact that he 
made these mistakes he attributed to his nervous 
state. Tocover his shortages he had recourse 
to a clever trick, which was never discovered, 
notwithstanding frequent examinations by the 
directors and by examiners sent from Washing- 
ton. He would make up packages ostensibly 
of five hundred and one thousand dollar bills 
and put in them one and two dollar bills in lieu 
of the larger denominations. As the examiners 
counted the packages by the edges of the bills, 
the trick was never discovered. 

A number of prominent business men testified 
that Garcia had frequently overpaid them in 
large amounts, and that when they refunded 
the money he would evince no surprise at hav- 
ing made the mistake. They believed in his 
theory that his mind was in such condition that 
he frequently did not know what he was doing, 

The defense in its arguments admitted the 
shortage, but urged that as Garcia had not ap- 
propriated the money to his own use, he was not 
to be held liable. The jury took the same view 
of the matter. 

Concede this crazy cash-payer guiltless of the 
embezzlement, why should he not be punished 
for the concealment? The man who conceals 
the murder, even though he does not commit it, 
the accessory after the fact, is punishable ; and 
while an accessory can never be the principal, 
there is a certain analogy here. Grant the 


original loss was occasioned by mistake and 
negligence, rather than criminality, did not the 
subsequent acts of deception and concealment 
enter the domain of crime? The teller’s con- 
cealmeént and deception consisted in stifling the 
promptings of conscience—bridling the tongue 
—when it was his plain duty to speak, and in 
stuffing packages of cash on the ‘ bunco- 
steerer” style, by which successive experts and 
examiners. whose duty it was to count the 
cash, (Query. Does not correct counting involve 
a view of the amount on each bill ?) were com- 
pletely deceived. The provision of the national 
bank act ($5209 R. S.) relating to offenses of 
officers and clerks is aimed at embezzlement, 
abstraction or wilful misapplication of bank 
funds, and false entries to defraud and deceive. 
The teller was acquitted of embezzlement, but 
why could he not have been convicted under 
the false entry clause? While stuffing the cash 
might not come under this language, he cer- 
tainly had to make false entries of excessive 
cash on the books to continue the deception. 
The theory that the teller frequently did not 
know what he was doing, advanced by certain 
witnesses at the trial could only have reference 
to the mistaken payments of cash respecting 
which he was acquitted of embezzlement; he 
certainly knew what he was doing when he was 
stuffing the cash and making false entries for 
the purpose of concealment. 
* 

Mr. T,. G. WILLIAMs, the editor of our con 

temporary, The Accountant and Financier, has 


we note, been elected secretary of the American 
Association of Public Accountants, and to his 
courtesy we are indebted for the report of the 
proceedings atthe recent annual meeting of the 
association, which was published in our last 


issue. 


ra 
* * 


Cuoice OF LEGAL TENDER BY CONTRACT— 
There is a very pertinent and practical sugges- 
tion sent to us by Mr. J. P. Mumford, a banker 
of Philadelphia, apropos of a recent article in 
Tue Times on ‘‘ The Workingman’s Dollar.” 
Mr. Mumford proposes that in the future con- 
tracts for wages shall contain a clause giving to 
the wage-earner—the chief constituent of the ter- 
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rible ‘‘creditor class”—the right of choice at 
the time of payment of the kind of money in 
which he shall be paid. This suggestion 1s 
pertinent because a majority in the House is 
believed to threaten the passage of a bill making 
60 cents’ worth of silver legal tender for §1 of 
wages. It is practical because it could fairly be 
set in operation now, while all sorts of legal- 
tender money are circulating at par. If the 
time should come when the choice would have 
to be made, there would be the inconvenience 
that gold coin could only now be furnished tor 
the sum of $5 or its multiples. But the chief value 
of the general adoption of such a contract at the 
present time would be that it would make a de- 
preciated currency impossible. It would bring 
straight home to so many voters the actual op- 
eration of ‘‘ free silver” or of any other mode 
of debasing the currency that no living and 
sane political leader would dare to propose or 
accept it. We commend the proposition to the 
study of the leaders of the various trades 
unions.—N. Y. Times, Feb, 28, 


* 
* * 


THE comptroller of the currency has declared 
dividends in favor of creditors of insolvent na- 
tional banks as follows: A second dividend, 20 
per cent., in the case of the Maverick National 
Bank of Boston, making in all 60 per cent. on 
claims proved amounting to $6,872,182; a first 
dividend, 25 per cent,, in the case of the First 
National Bank of Clearfield, Penn., on claims 
amounting to $112,758; and a first dividend, 30 
per cent., in the case of the Corry National Bank 
of Corry, Penn., on claims amounting to $518,- 


069, 


BUSINESS NOTICES. 


THERE has been a change in the officers of J. 
B. Wheeler & Co., Aspen Colorado. H. T, 
Tissington, formerly assistant cashier, is now 
cashier, and F. W. Adams becomes assistant 
cashier. 


* 
** 


THE Express DuPLICATOR, a cut of which ap- 
pears elsewhere in the JOURNAL, has met with 
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great favor, All who have need of a duplicating 
instrument should examine it; as for simplicity 
of construction, effectiveness and rapidity of 
work done, and reasonableness of price, it is 
second to none in the market. Those at a dis- 
tance, who cannot call, should send for circular 
to C, Bensinger & Co., Dey Street, New York. 


ae 
* * 


WE add in this number to our Directory of 
Accountants, Mr. Henry H. McDougall of 
Louisville whom we recommend as capable and 
efficient. Mr. McDougall has been in the pro- 
fession for several years and is regarded as the 
leading expert in Kentucky, having been called 
to act in the largest cases in thestate. Mr. Mc- 
Dougall makes frequent examinations of banks, 
national as well as state institutions, and re- 
cently in the merging together of two of the 
largest trust companies in Kentucky, was called 
upon to state both of them. Mr. McDougall is 
over forty years cf age, has full experience in 
all matters relating to the profession, and the 
fullest confidence of the business and financial 
public. 


* 
* * 


WE are indebted to the Merchants’ National 
Bank of Baltimore, Md., for an artistic little 
book entitled ‘‘How to Take Care of Your 
Money.” It gives a brief history of this strong 
banking institution, and many other facts of 
interest, There is also a picture of Johns Hop- 
kins, founder of the university of that name, 
who was President of the bank from 1853 to 
1873. 


THE subscriptions to the capital stock of $100,- 
ooo of the new state bank, to be known as the 
Colonia] Bank, and which will be located at No. 
699 Columbus Avenue, have been paid into the 
State Trust Company. The bank will begin 
business immediately. 

Among the most prominent stockholders are 
Percival Knauth, of Knauth, Nachod & Kuhne; 
Robert Dunlap, of Dunlap & Co.; W. J. Arkell, 
A. C, Cheney, President of the Garfield National 
Bank, and John A. McCall, President of the 
New York Life Insurance Company, 











